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LETTER FROM THE EDITOR 

 

Dear Readers, 

 

On behalf of the Editorial Board, I am delighted to welcome you all to the 

Eighth Volume of The Bristol Law Review. 

 

This marks the journal’s second volume since its hiatus, and the start of what I 

hope is a long tradition of the journal expanding its connections into the broader 

legal world. Through establishing new partnerships with other journals across 

the globe, the Eighth Volume exudes a uniquely international feel, with Authors 

hailing from the Universidad San Francisco de Quito to the University of Hong 

Kong. The journal is also expanding its reach digitally, with The Bristol Law 

Review now having its own podcast. Spearheaded by our Online Managing 

Editor, the podcast includes interviews with leading academics in the University 

of Bristol Law School on some of the most pressing legal issues of the modern 

day. It is our hope that through these increased connections, this journal will 

illuminate the brilliance of our faculty to the broader legal world. 

 

To be Editor-In-Chief is to be privileged to witness the entirety of the editing 

process, as Authors and Editors work in tandem. Throughout the editing process 

this year, each Editor has fervently pushed their Authors to enhance and sharpen 

their legal argumentation. To this extent, the Editorial Board’s involvement in 

each article has left an indelible mark of their involvement, but has also 

produced articles that transcend the sum of each individual’s role. I could not be 

more thankful to the Editorial Board for their commitment to the journal and I 

look forward to seeing what they accomplish in the future. 

 

I would also like to thank our academic advisor, Dr Phil Burton, for his continual 

sage advice. His extensive experience in legal journalism has been invaluable for 

us this year, and has helped us establish an effective publishing infrastructure for 

subsequent Editorial Boards. I would also like to express my gratitude to 

Professor Sir Malcolm Evans for allowing us to publish his reflections on his 

long tenure at the University of Bristol. Sir Malcolm has a long history with The 

Bristol Law Review, as a previous Head of the Law School, and the journal’s 

first Foreword author in 2013. He will be sorely missed throughout the 

university, and we wish him all the best in his new position. 
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Each article in this volume was initially a personal submission from the Authors, 

and range from their own dissertations to individual spare time projects. The 

passion that these authors demonstrate for their subject areas in their 

submissions, and throughout the editing process, has been astounding. It is my 

view that this intimacy that each Author has with their article encapsulates a 

level of honesty in their writing. It truly feels as if you are reading a part of each 

Author’s journey throughout legal academia and their individual expression of, 

and relationship with, the law. It has been an honour to work with this Volume’s 

Authors and I hope that each reader will be as captivated by their work as we 

have been. 

 

 
Jack Borrill 

Editor-In-Chief 
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FOREWORD 

It is usual to say when one writes a Foreword that it is a privilege, and that one 

does so with great pleasure – and I do indeed say both. Yet it is also true that I 

write this Foreword with a degree of sadness, for, just as this volume marks the 

year 2022, so does the end of that year mark my departure from the Law School 

at Bristol of which I have been proud to have been a part for over 34 years - over 

a third of a century. I joined as a lecturer in 1988 and leave as Professor of more 

than 20 years standing, having also been Head of the Law School and Dean of 

the Faculty of Social Sciences and Law. All of which would have come as an 

immense surprise to my undergraduate law student self who, when finishing the 

last of his finals examination papers, knew with a clarity which brooked no 

doubt that his future would have nothing whatsoever to do with law, for which 

he had neither interest nor aptitude. Life is full of surprises. 

Another of those surprises was to find myself ten or twelve years ago, by now a 

well-established legal academic, telling submachine-gun toting soldiers, 5 floors 

underground in a concrete bunker in country ‘X’, to stop being obstructive, to 

put their guns down, go away and let me into a locked set of ‘secret’ cells so I 

and the team of UN inspectors I was leading could find out what was going on in 

them.  My surprise was even greater when they did. I do not recall there being a 

module on this in the law school’s staff induction course. Perhaps my ‘lecturing 

voice’ has an effect that I have not really noticed.   

It has had some effects which I have noticed, however. I am never quite sure 

how to react when, on hearing former students speaking, or when reading what 

former students have written, I can often say to myself ‘I know why you think 

that’ – and the reason is, if not because of what I taught them about international 

law, it is because of how I taught them to think about international law. As a 

teacher, it really does not get much better than that. There are serious people out 

there, doing serious things, whose thinking you have helped shape. That is 

indeed a privilege and a pleasure. 

And in combination, these are, I think, the hallmarks of a great education. The 

ability to be surprised by what you discover, and to surprise yourself in what you 

2022 EDITION 
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can do and in what you can achieve. When learning of the rather better 

undergraduate degree result than either I, or he, expected, my personal tutor 

memorably greeted me with the words ‘I take it you have heard about this shock 

to my system’. Yet we as teachers should not be ‘shocked’ by what our students 

achieve, since our very purpose is to help them achieve the best they can (even 

if, at times, that might be surprising!).  

The Law School is in many ways very different from the ‘Single 

Department/Faculty of Law’ which I joined 34 years ago but in this is it exactly 

the same: its students exude enthusiasm and commitment to the business of 

learning about and reflecting upon the law, and this Law Review stands 

testament to their talents as they continue to explore, discover and surprise. But 

not to shock.  

 

Professor Sir Malcolm Evans KCMG, OBE, FLSW 
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IT’S TIME TO TAKE THE 

BLINKERS OFF: CAN THE 

JURY BE TRUSTED TO TRY 

TERRORISM 

DEFENDANTS IN THE 

MODERN DAY? 
 

Noah Charlie Gifford* 

ABSTRACT 

 

Terrorism, by its very mention, sparks emotions; upon hearing the word, one 

recollects horrors such as 9/11, the 7/7 bombings, and the Manchester Arena 

attack. Nevertheless, those charged with terrorism offences must be permitted 

their Article 6(1) European Convention on Human Rights (ECHR) right to a fair 

trial by an impartial tribunal. A terrorist attack causes a whirlwind of 

prejudicial emotional reactions – namely: “interest prejudice”, “conformity 

prejudice”, “specific prejudice” and “general prejudice”. All of these 

prejudices are linked to an emotional response termed “Terror Management 

Theory”, which causes people in the wake of an attack to fear the risk of another 

attack, have sympathy for the victims, vent anger at the accused and realise the 

salience of their mortality. As a result, people become heavily prejudiced, and 

thus, the jury cannot be trusted to try terrors suspects. This is because research 

demonstrates that the terrorism jury is exceptionally susceptible to prejudices 

that improperly alter the burden of proof in the prosecution’s favour, and the 

judiciary’s safeguards are unable to prevent them from materialising and taking 

effect. 
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 INTRODUCTION 
 

Terrorism,1 by its very mention, sparks emotions.2 Upon hearing the word 

terrorism, one recollects the horrors of 9/11,3 the 7/7 bombings,4 the Manchester 

Arena attack,5 the London Bridge attack(s),6 the murder of Fusilier Lee Rigby,7 

and the assassination of The Hon. Jo Cox MP.8 All but the last of these were 

perpetrated by Islamic fundamentalists. Resultantly, when those that live in the 

 

* LLB (Hons) from the University of Bristol and LLM (Bar Practice Course) 

from BPP University. Pupil Barrister at Pallant Chambers and Justice of the 

Peace. 
1 Terrorism Act 2000, section 1. 
2 Jeff Greenberg, Tom Pyszczynski and Sheldon Solomon, ‘Terror Management 

Theory of Self Esteem and Cultural Worldviews: Empirical Assessments and 

Conceptual Refinements’, (1997) 29(3) Advances in Experimental Social 

Psychology 61-139, 61. 
3 Julian Borger, ‘9/11: three hours of terror and chaos that brought a nation to a 

halt’, The Guardian (London, 12 September 2001) 

<https://www.theguardian.com/world/2001/sep/12/september11-usa> 25 March 

2021. 
4 Lucy Rodgers, ‘7 July London bombings: What happened that day?’, (BBC 

News, 3 July 2015) <https://www.bbc.co.uk/news/uk-33253598> 25 March 

2021. 
5 Vikram Dodd, ‘At least 22 killed, 59 injured in suicide attack at Manchester 

Arena’, The Guardian (London, 23 May 2017) 

<https://www.theguardian.com/uk-news/2017/may/22/manchester-arenapolice-

explosion-ariana-grande-concert-england> 25 March 2021. 
6 Harriet Alexander, ‘London Bridge attack - everything we know’, The 

Telegraph (London, 6 June) 

<https://www.telegraph.co.uk/news/2017/06/03/london-bridge-everything-know-

far/> 25 March 2021; Gordon Corera, ‘London Bridge: Two killed in stabbing 

attack’, (BBC News, 29 November 2019) <https://www.bbc.co.uk/news/uk-

50604781> 25 March 2021. 
7 Vikram Dodd, ‘Lee Rigby killing: two British Muslim converts convicted of 

murder’ The Guardian (London, 19 December 2013) 

<https://www.theguardian.com/uk-news/2013/dec/19/lee-rigby-killingwoolwich-

verdict-convicted-murder> 25 March 2021. 
8 Robert Booth, ‘Labour MP Jo Cox dies after being shot and stabbed’, The 

Guardian (London, 16 June 2016)  <https://www.theguardian.com/uk-

news/2016/jun/16/labour-mp-jo-cox-shot-in-west-yorkshire> 25 March 2021. 

https://www.theguardian.com/world/2001/sep/12/september11-usa
https://www.theguardian.com/world/2001/sep/12/september11-usa
https://www.bbc.co.uk/news/uk-33253598
https://www.bbc.co.uk/news/uk-33253598
https://www.theguardian.com/uk-news/2017/may/22/manchester-arena-police-explosion-ariana-grande-concert-england
https://www.theguardian.com/uk-news/2017/may/22/manchester-arena-police-explosion-ariana-grande-concert-england
https://www.theguardian.com/uk-news/2017/may/22/manchester-arena-police-explosion-ariana-grande-concert-england
https://www.telegraph.co.uk/news/2017/06/03/london-bridge-everything-know-far/
https://www.telegraph.co.uk/news/2017/06/03/london-bridge-everything-know-far/
https://www.telegraph.co.uk/news/2017/06/03/london-bridge-everything-know-far/
https://www.bbc.co.uk/news/uk-50604781
https://www.bbc.co.uk/news/uk-50604781
https://www.bbc.co.uk/news/uk-50604781
https://www.theguardian.com/uk-news/2013/dec/19/lee-rigby-killing-woolwich-verdict-convicted-murder
https://www.theguardian.com/uk-news/2013/dec/19/lee-rigby-killing-woolwich-verdict-convicted-murder
https://www.theguardian.com/uk-news/2016/jun/16/labour-mp-jo-cox-shot-in-west-yorkshire
https://www.theguardian.com/uk-news/2016/jun/16/labour-mp-jo-cox-shot-in-west-yorkshire
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western hemisphere picture a terrorist, an image of Osama Bin-Laden or a Muslim 

military-age male comes to mind.9 This by its very definition is a prejudice.10 With 

at least 56% of those charged with terrorism offences being Muslim, the mere 

depiction of a terrorist is a severe problem for the right to a fair trial.11 This 

“general prejudice” is only the tip of the iceberg of prejudicial emotional reactions 

that are invoked by terrorism.12 Terrorism invokes the salience of mortality, and 

collective societal grief and hatred, both of which culminate in prejudicial views 

against the defendant.13  

All terrorism defendants, just like any other defendants, have two fundamental 

rights implicit in their being in His Majesty’s United Kingdom of Great Britain 

and Northern Ireland – the right to a jury trial and the right to a fair trial by an 

“impartial tribunal”.14 The first, the right to a jury trial, is seen as a central pillar 

of democracy through the general public’s participation in the criminal justice 

system, acting as a check and balance on the state.15 Resultantly, it is held up on 

the altar of justice as “the lamp that shows freedom lives”.16 However, this has 

meant that all relevant stakeholders are blinded by the jury trial, and thus, they 

rarely inquire about any potentially adverse effects of the jury. This is what the 

author terms the blinkers effect. The second right, the right to a fair trial by an 

“impartial tribunal” 17 – as guaranteed by Article 6(1) of the European Convention 

on Human Rights (“ECHR”), has been severely impacted by these blinkers. The 

blinkers effect has meant that at Crown Courts throughout the jurisdiction, 

 
9 Neil Vidmar, ‘When All of Us Are Victims: Juror Prejudice and “Terrorist” 

Trials’ (2003) 78(3) Chicago-Kent Law Review 1143-1178. 
10 See Chapter Two: The Right to a Fair Trial. 
11 House of Commons Library, Terrorism in Great Britain: the statistics 

(Briefing Paper, CBP7613, 2020) 24. 
12 Vidmar (n 9), 1148. See also Neil Vidmar, ‘Trial by Jury Involving Persons 

Accused of Terrorism or Supporting Terrorism’ in Michael Freeman (ed), Law 

and Psychology (OUP 2006), 7. 
13 ibid. 
14 ECHR (n14) Article 6(1). See also: Chapter Two: The Right to a Fair Trial. 
15 The Rt. Hon. Dame Heather Hallet, ‘Trial by Jury – Past and Present’ (2017) 

The Blackstone Lecture, 35th Series, 10. 
16 The Hon. Sir Patrick Delvin, ‘Trial by Jury’ (1956) The Hamlyn Lectures, 8th 

Series, 186. 
17 ECHR (n 14) Article 6(1).  
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evidence, the law, the ability of counsel, and the impartiality of judicial directions 

may be called into question, but very rarely is the jury’s impartiality questioned. 

This lack of respect afforded to the right and the aforementioned propensity of 

prejudice means that, without consideration of the impartiality of the jury, the 

United Kingdom severely risks breaching its convention obligations owed to 

terrorism defendants. Therefore, the author asserts that it is time to take the 

blinkers off and ask: can the jury be trusted to try terrorism defendants in the 

modern day?  

This article is concerned with whether the English and Welsh judiciary’s prejudice 

safeguards are able to counteract the effects of prejudice within the terrorism jury 

to the standard required by Article 6(1) ECHR.18 The discussion that follows this 

will argue that, unfortunately, the jury cannot be trusted to try terrorism defendants 

in the modern day without reform. The jurisprudence of the European Court of 

Human Rights (“ECtHR”), concerning Article 6(1) ECHR, demands absolute 

impartiality of the tribunal, both of fact and law.19 This is because empirical 

research has found that when prejudice materialises within the jury, as further 

studies indicate is almost guaranteed in terrorism cases,20 it will severely shift the 

burden of proof in favour of the prosecution.21 However, the judiciary is unable to 

guarantee this absolute impartiality and prevent the aforementioned effect of 

prejudice.22 This is because their safeguards, predominantly unbeknown to them, 

allow prejudiced jurors into the courtroom and are ineffective to remove these 

prejudices to ensure an impartial evaluation of the evidence.23 Moreover, they 

allow prejudice to thrive within the jury and spread like a viral disease.24 Hence, 

 
18 See Chapter Two: The Right to a Fair Trial. 
19 Kyprianou v Cyprus App no 73797/01 (ECHR, 15 December 2005), [118]. 
20 Greenberg (n 2); Neal Feigenson, ‘Emotions, Risk Perceptions and Blaming in 

9/11 Cases’ (2003) 68(4) Responsibility & Blame: Psychological & Legal 959-

1001; Vidmar (n 12). 
21 Christine L Ruva, Christina C Guenther and Angela Yarbrough, ‘Positive and 

Negative Pretrial Publicity: The Roles of Impression Formation, Emotion and 

Predecisional Distortion’ (2011) 38(5) Criminal Justice and Behaviour 511-534, 

530; GP Kramer, Kerr NL and Carroll JS, ‘Pretrial publicity, judicial remedies, 

and jury bias’ (1990) 14(5) Law and Human Behaviour 409-438, 425; ibid. 
22 See Chapter Four: The Root of the Problem. 
23 ibid. 
24 Vidmar (n 12) 9. 
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with the propensity of prejudice in terrorism trials and the judiciary’s inability to 

prevent it from transferring into the retiring room, a terrorism defendant can 

legitimately fear that the jury will be prejudiced against them.25  

The following discussion is presented in four main parts in order to support the 

author’s position. Chapter Two will discuss the right to a fair trial, both in terms 

of its history and its modern application in the ECHR. Chapter Three will assess 

the propensity of the four different categories of prejudice and how they apply to 

terrorism cases. Chapter Four will examine the efficacy of the judiciary’s 

prejudice safeguards and views to uncover whether they are able to prevent the 

materialisation of prejudice within the terrorism jury. Chapter Five, building upon 

the analysis and conclusions of the foregoing chapters, will briefly address two 

potential reforms to ensure those tried for terrorism are guaranteed a fair trial by 

an “impartial tribunal”.26 Finally, in Chapter Six, it will be concluded that the jury 

cannot be trusted to try terrorism defendants in the modern day. 

THE RIGHT TO A FAIR TRIAL 
 

The right to a fair trial is a foremost right in any genuinely democratic society; but 

what does it actually mean in practice? In this chapter, the author will explain the 

peculiar history of the right in the English and Welsh Common Law and explore 

the ECHR’s impact on it. Moreover, by understanding the context in which the 

right operates in, one will be able to fathom the traditions that are encapsulated in 

the judiciary’s safeguards and views – which will be discussed in Chapter Four. 

 

The Origins of the Right to a Fair Trial in the United 

Kingdom 
 

It is a common belief that the right to trial by a jury of one’s peers was concretely 

established by clause 39 of the Magna Carta Liberatum – the Great Charter of 

Freedoms.27 However, this is a misconception.28 Clause 39 – “the lawful 

 
25 Kyprianou (n 19) [119]. See also Chapter Two: The Right to a Fair Trial. 
26 ECHR (n 14) Article 6(1). 
27 Magna Carta Libertatum 1215, clause 39. 
28 Geoffrey Robertson, ‘Magna Carta and jury trial’ (British Library, 13 March 

2015) <https:// www.bl.uk/magna-carta/articles/magna-carta-and-jury-trial> 

accessed 31 October 2020. 

https://www.bl.uk/magna-carta/articles/magna-carta-and-jury-trial
https://www.bl.uk/magna-carta/articles/magna-carta-and-jury-trial
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judgement of his peers” – only applied to baronial land disputes.29 Moreover, the 

Magna Carta was abandoned by King John just ten weeks after its ratification at 

Runnymede.30 The real roots of the jury trial can be traced back to Pope Innocent 

III.31 Prior to jury trials, the traditional method of trial was a trial by ordeal, in 

which God would save the innocent and let the guilty perish. For obvious reasons, 

this method of adjudication was ill-founded, and it led to many wrongful 

convictions – which in turn led to the demise of the belief in divine providence. 

Concerned by the foundering of the Catholic Church, Pope Innocent III, in 1215, 

prohibited the Church’s engagement in this method of trial.32 As a result, the use 

of trial by ordeal rapidly demised because the Church’s involvement was essential 

to it. From its embers, the jury trial emerged – local men, likely to be familiar with 

the crime, were summoned to deliver a verdict on the facts.33  

Until the Stuart era, the Magna Carta was essentially redundant. It was 

reinvigorated by Lord Edward Coke’s The Institutes of the Lawes of England.34 

This revolutionarily constitutional text, which remains a foundation of the 

common law today, asserted that the Magna Carta is “the basis of the common 

law and a precedent for the independence of the law courts from royal control”.35 

Coke’s work was highly influential with Puritan Parliamentarians – but not with 

King Charles I, a believer in the Divine Right of Kings, who, as a result, pursued 

the Eleven Year Tyranny. This tyranny caused the First English Civil War, the 

ultimate consequence of which was Oliver Cromwell putting Charles I, “that man 

of blood”, on trial.36 As a result of Coke’s work, Charles I faced charges of 

tyranny, specifically ruling absolutely without deference to the Magna Carta, 

before a one-hundred-and-twenty-man strong jury of Cromwell’s high-ranking 

supporters. Ironically, the King unsuccessfully attempted, by implication, to rely 

upon clause 39 – “the lawful judgement of his peers”,37 to assert that he could not 

 
29 Magna Carta (n 27) clause 39.  
30 ibid.  
31 Robertson (n 28). 
32 ibid. 
33 ibid. 
34 E Coke, The Second Part of the Institutes of the Lawes of England (1st edn, 

Dawson 1642). 
35 Robertson (n 28). 
36 Patricia Crawford, “Charles Stuart, That Man of Blood” (1977) 16(2) Journal 

of British Studies 41-61, 41. 
37 Magna Carta (n 27), clause 39. 
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be tried because a sovereign has no peers, only subjects. This momentous and 

historic trial, which resulted in Charles I’s execution, set a precedent for the 

application of the Magna Carta. This precedent was utilised by “Freeborn John 

Lilburne” when he was tried for treason by Lord Protector Cromwell.38 

Subsequently, in 1670 at the Old Bailey, a jury declined to obey a judicial direction 

to convict William Penn and William Mead on their indictment.39 On appeal, the 

Court of Common Pleas acknowledged that clause 39 of the Magna Carta gave 

the jury a right to acquit, notwithstanding the judge’s view.40 Subsequently, the 

once “obscure baronial privilege”,41 to have a jury of one’s peers be the trier of 

fact has been a right of all Englishmen and women. 

The Right to a Fair Trial Under the HRA 1998 and the 

ECHR 
 

Due to the United Kingdom’s unwritten constitution, the right to a fair trial is not 

firmly constitutionally entrenched. Nonetheless, it is both a constitutional 

common law right and a statutory right through Schedule 1 of the Human Rights 

Act 1998. Therefore, it can only be abolished through express language in an Act 

of Parliament.42 The right which can be found in Article 6 of the ECHR, as 

applied by the Human Rights Act 1998, reads as follows:  

1. In the determination of his civil rights and obligations or of any 

criminal charge against him, everyone is entitled to a fair and 

public hearing within a reasonable time by an independent and 

impartial tribunal established by law…  

2. Everyone charged with a criminal offence shall be presumed 

innocent until proven guilty according to law.43 

 
38 Lawrence MacLachlan, ‘The Trials of John Lilburne: Selected Links and 

Bibliogrpahy’ (University of Missouri, unspecified date) < 

http://law2.umkc.edu/faculty/projects/ftrials/lilburnelinks.html> 30 March 2021. 
39 R v Penn and Mead [1670] 6 How. 951. 
40 Bushel’s Case [1670] 124 E.R. 1006.  
41 Robertson (n 28). 
42 R v Secretary of State for the Home Department, ex parte Simms [1999] 

UKHL 33. 
43 European Convention on Human Rights 1950, Article 6(1) and (2). 
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As is evident from the article’s requirements, the fundamental principle 

underpinning and governing its application is fairness.44 Article 6(1) and Article 

6(2) are closely coordinated in their efforts to uphold the fundamental principle 

of fairness. Crucial to this is a “hearing… by an… impartial tribunal”.45 In 

conjunction with the presumption of innocence, it ensures that the trier of fact 

can only establish guilt based on the evidence, not any extraneous prejudicial 

factors, following the satisfaction of the burden of proof.46 The ECtHR has 

described this element as one of “fundamental importance in a democratic 

society” because the judicial systems of the contracting states must inspire public 

confidence in justice, including the confidence of the accused.47 However, this 

article does not define the necessary means of adjudication. Resultantly, the 

ECtHR, in Twomey, Cameron and Guthrie v the United Kingdom,48 stated that 

the right to a jury trial is not protected under Article 6 ECHR because the means 

of adjudication are within the contracting states’ margin of appreciation. 

Therefore, the right to a trial by one’s peers is a constitutional common law 

right.  

Impartiality is of central importance to this article; hence, it must be defined to 

give scope for analysis of the problems faced within terrorism trials. The 

ECtHR’s jurisprudence defines impartiality as “the absence of prejudice or 

bias”.49 However, that is a rather expansive definition. Nevertheless, by turning 

to Latin and the Oxford English Dictionary, it can be precisely construed. Firstly, 

“prejudice" derives from the Latin praeiūdicium meaning in advance judgement. 

 
44 Gregačević v. Croatia App no 58331/09 (ECHR, 10 July 2012), [49]. 
45 ECHR (n 14), Article 6(1). 
46 Grayson and Barnham v the United Kingdom App nos 19955/05 and 15085/06 

(ECHR, 23  

September 2008), [37], [39]; Philips v the United Kingdom App no 41087/98 

(ECHR. 5 July 2001), [40]; Salabiaku v France App no 10519/83 (ECHR, 7 

October 1988), [28]; Saunders v the United Kingdom App no 19187/91 (ECHR, 

17 December 1996), [68]. 
47 Kyprianou v Cyprus App no 73797/01 (ECHR, 15 December 2005), [118]; 

Padovani v Italy App no 13396/87 (ECHR, 26 February 1993), [27]. 
48 Twomey, Cameron and Guthrie v the United Kingdom App nos 67318/09 and 

22226/12 (ECHR, 28 May 2013), [30]. 
49 Kyprianou (n 47) [118]; Micallef v Malta App no 17056/06 (ECHR, 15 

October 2009), [93]. 
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Hence, it can be defined as a “[P]reconceived opinion not based on reason or 

actual experience”.50 Secondly, “bias” can be expounded to a belief “against one 

group of people, or one side in an argument, often not based on fair 

judgement”.51 Ergo, in the trial context, impartiality can be holistically construed 

as the requirement for the trier of fact to decide guilt solely on the evidence 

presented to it and nothing else, only after it has all been presented.  

As aforementioned, Article 6 applies to all the contracting states’ judicial 

systems, irrespective of their method of adjudication. Hence, the ECtHR, in 

Holm v Sweden,52 stated that judges and lay jurors, because both form integral 

parts of the tribunal, are equally bound by Article 6 ECHR.53 In ascertaining 

whether a tribunal has breached the impartiality requirement, the ECtHR has two 

tests: a subjective and an objective.54 The first, the subjective test, asks whether 

the tribunal is “free from personal prejudice or bias”.55 The ECtHR has noted 

that this test is hard to substantiate because, following a long line of 

jurisprudence, each member of the tribunal is to be presumed personally 

impartial until there is proof to the contrary.56 To aid the rebuttal of this 

presumption, the ECtHR has asserted that members of the tribunal – both judges 

and jurors alike – are obliged to “identify any impediments to his or her 

participation”.57 However, while this is excellent in theory, as will be evidenced 

in Chapter Four, this is much harder done than said, especially for jurors who do 

not possess the same aptitude and understanding as professional judges.  

 
50 Oxford English Dictionary Third Edition, ‘Prejudice’ (OED, March 2017) 

<https://www.oed.com/ view/Entry/150162?rskey=yk6MxW> accessed 10 

November 2020. 
51Oxford English Dictionary Third Edition, ‘Bias’ (OED, March 2017) 

<https://www.oxfordlearnersdictionaries.com/definition/english/bias_1?q=bias> 

accessed 10 November 2020. 
52 Holm v Sweden App no 14191/88 (ECHR, 25 November 1993). 
53 ibid [40]. 
54 Findlay v the United Kingdom App no 22107/93 (ECHR, 25 February 1997), 

[73]; Micallef (n 22) [93]. 
55 ibid. 
56 Kyprianou (n 47) [119]. 
57 Sigríður Elín Sigfúsdóttir v Iceland App no 41382/17 (ECHR, 25 February 

2020), [35]. 

https://www.oed.com/view/Entry/150162?rskey=yk6MxW
https://www.oed.com/view/Entry/150162?rskey=yk6MxW
https://www.oxfordlearnersdictionaries.com/definition/english/bias_1?q=bias
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Owing to the difficulties encountered by the subjective test, the ECtHR primarily 

turns to the objective test.58 This test entails an appellate court, be it national or 

the ECtHR, ascertaining whether the defendant could have had a “legitimate 

doubt” about the tribunal’s impartiality despite any safeguards in place.59 Central 

to this test, and this article, is the maxim: “justice must not only be done, it must 

also be seen to be done”.60 An example of this test in application can be seen in 

Sander v the United Kingdom.61 In this case, a juror passed a note to the trial 

judge informing them that two jurors had been making openly racist jokes. 

Resultantly, the judge asked all the jurors whether they could be impartial and 

open – they all responded in the affirmative. Consequently, the judge, believing 

the jury, allowed the trial to proceed. However, the ECtHR, on appeal, took a 

polar opposite view to the trial judge. The ECtHR held that this admonition 

“would not change racist views overnight”.62 As a result, the Court held that the 

objective test was satisfied because the defendant could legitimately fear a 

partisan jury and being denied their Article 6(1) ECHR right.63  

These tests, from the ECtHR, form the foundation of this article. Firstly, they 

will be utilised to ascertain whether or not the judiciary’s jury prejudice 

safeguards are sufficient. Secondly, they will enable the author, in Chapter Five, 

to analyse the efficacy of any potential panacea. 

BIAS WITHIN THE JURY 
 

It is of paramount importance to understand any potential external factors that 

impact the jury's decision-making to determine its Article 6(1) ECHR 

impartiality, as defined in Chapter Two. Hence, this chapter will focus on the 

fruition of prejudice within jurors, and whether heinous crimes, such as 

 
58 Kyprianou (n 47) [119]. 
59 Ferrantelli and Santangelo v Italy App no 198774/92 (ECHR, 7 August 1996), 

[56]; Findlay (n 28) [73]; Micallef (n 23) [93]; Padovani (n 20) [25]; Sigríður 

Elín Sigfúsdóttir (n 31) [40]. 
60 Sigríður Elín Sigfúsdóttir (n 57) [49]. 
61 Sander v the United Kingdom App no 34129/96 (ECHR, 9 May 2000). 
62 ibid [30]. 
63 ibid [34]. 
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terrorism, exacerbate it. Such an assessment is crucial because vast swathes of 

research have indicated that:  

[J]urors do not approach the trial as empty receptacles who passively listen to 

the evidence and decide independently of their past experiences, knowledge and 

awareness of community norms.64  

Instead, “they actively select and organise the trial evidence around pre-existing 

social schemes to construct ‘stories about’ the events in dispute”.65 Thus, jurors 

effectively fill in the evidential gaps with their perception of the world. It is 

asserted that discovering these extraneous factors is particularly vital in terrorism 

cases – because all jurors are human. Therefore, it is likely that shocking events, 

such as terrorist attacks, may draw out prejudices, pre-existing or not.66  

Professor Vidmar, a world-leading jury scholar, has been able to break down 

these potential sources of trial prejudice through a socio-psychological lens.67 

His work has predominately focused on the jury systems of Canada and the 

United States of America – but not the jurisdiction of England and Wales due to 

the laws surrounding juror privacy. Nevertheless, it is submitted that Vidmar’s 

work remains central to any assessment of juror prejudice, even in the 

jurisdiction of England and Wales. This is because, firstly, as humans, all jurors 

 
64 Neil Vidmar, ‘When All of Us Are Victims: Juror Prejudice and “Terrorist” 

Trials’ (2003) 78(3) Chicago-Kent Law Review 1143-1178, 1148. See also 

Jonathan D Casper, Kennette Benedict and Jo L Perry, ‘Juror Decision Making, 

attitudes and the Hindsight Bias’ (1989) 13 Law & Human Behaviour 291. 
65 ibid. 
66 Enney Das, Brad Bushman, Marieke Bezemer, Peter Kerkhof and Ivar 

Vermeulen, ‘How terrorism news reports increase prejudice against outgroups: A 

terror management account’’ [2009] 45(3) Journal of Experimental Social 

Psychology 453-459; Neal Feigenson and Jaihyun Park, ‘Emotions and 

Attributions of Legal Responsibility and Blame: A Research Review (2006) 30 

Law and Human Behaviour 143-161; Victor Florian and Mario Mikulincer, 

‘Fear of Death and the Judgement of Social Transgressions: A Multidimensional 

Test of Terror Management Theory’ (1997) 73(2) Journal of Personality and 

Social Psychology 369-80. 
67 Neil Vidmar, ‘Trial by Jury Involving Persons Accused of Terrorism or 

Supporting Terrorism’ in Michael Freeman (ed), Law and Psychology (OUP 

2006), 6. 
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are affected by emotions, human interaction and their surroundings – all of 

which are tossed up in the air in the wake of a terrorist attack.68 Secondly, both 

Canada and the USA have far greater juror prejudice safeguards than England 

and Wales, such as the jury voir dire, which allows lawyers to cross-examine 

jurors on their impartiality and ask for their dismissal if they are deemed to be 

prejudiced.69 Thus, the problems of prejudice within the American and Canadian 

jury systems expose the extent of the problem for the English and Welsh 

judiciary.  

As aforementioned, Professor Vidmar’s widely endorsed view of juror prejudice 

breaks down into four categories: “interest prejudice”, “specific prejudice”, 

“general prejudice” and “conformity prejudice”.70 Each shall be dealt with in 

turn and then further contextualised in United States v Lindh,71 a notable post 

9/11 terrorism case. 

Interest Prejudice 
 

“Interest prejudice” can be defined as a juror having a “stake in the outcome of 

the trial”.72 This, of course, is a very broad categorisation. However, it can be 

broken down into two elements: direct and indirect. The former can be exemplified 

by Holm v Sweden.73 In this case, Holm brought a private prosecution for 

aggravated libel against the author and publisher of a socialist book that effectively 

surveyed the right-wing in Sweden. Notably, it included a fifty-two-page chapter 

on Holm and his political party Contra, comparing them both to Neo-Nazi’s. The 

author, Hasson, was an ideological adviser to SAP, the ruling political party in 

Sweden and the owner of the publisher. The fifteen-man jury, following juror 

 
68 Jeff Greenberg, Tom Pyszczynski and Sheldon Solomon, ‘Terror Management 

Theory of Self Esteem and Cultural Worldviews: Empirical Assessments and 

Conceptual Refinements’, (1997) 29(3) Advances in Experimental Social 

Psychology 61-139, 61. 
69 Laura K. Donouhue, ‘Terrorism and Trial by Jury: The Vices and Virtues of 

British and American Criminal Law (2007) 59 Stanford Law Review 1321-1364, 

1334. 
70 Vidmar (n 67) 6. 
71 United States v Lindh 212 F Supp 2d 565 (2002). 
72 Vidmar (n 67) 6. 
73 Holm v Sweden App no 14191/88 (ECHR, 25 November 1993). 
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rejections, contained five active members of SAP who had or were holding either 

party office or public office on SAP’s behalf. Moreover, the party’s internal rules 

stated that acting detrimentally or disloyally to the party would result in 

expulsion.74 Resultantly, the ECtHR had no choice but to hold that the objective 

test75 was satisfied and Holm’s right to a fair trial had been breached. The issues 

of Holm76 bear a resemblance to Northern Irish terrorist jury trials during the 

troubles – as highlighted by the Diplock report.77 In this report, Lord Diplock 

expressed his concern about this prejudice in the jury, especially in terrorism 

cases, due to the sharp divide between Catholic republicans and Protestant 

unionists led to partisan juries.78  

It is argued that the latter, indirect “interest prejudice”,79 is an even more 

significant problem for the right to a fair trial. This is because it is not empirically 

identifiable by a third party without interviewing, or cross-examining, the juror. 

Heinous crimes, such as terrorism, are the cause of this indirect interest. When a 

terrorist attack occurs, for example, 9/11 or the 7/7 bombings,80 the country goes 

into shock – so too does the world. The country and all its citizens feel that their 

“deep-rooted cultural and personal values are threatened”.81 This emotional 

reaction is a reaction that connects all the four elements of prejudice. It initiates 

what psychologists call the “terror management theory”.82 This theory is that, as 

Florian and Mikulincer assert:  

 
74 ibid [23]. 
75 See Chapter Two: The Right to a Fair Trial. 
76 Holm (n 73). 
77 Department for Northern Ireland, Report of the Commission to consider legal 

procedures to deal with terrorist activities in Northern Ireland, (Report, Cm 

5158, 1972). 
78 ibid 36. 
79 Vidmar (n 64) 1151. 
80 Borger (n1) 
81 Vidmar (n 67) 6. 
82 Greenberg (n 68) 61. 
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when people are reminded of their morality, they usually react positively to ideas 

and people that validate their own world views and negatively to ideas and people 

that deviate from them.83  

Thus, simply put, people fear the risk of another attack, have sympathy for the 

victims, and vent anger at the accused.84 An example of this emotional reaction 

can be seen in the Oklahoma City Bombing case, United States v McVeigh.85 In 

this case, Chief Judge Matsch of the US District Court asserted the attack caused 

“extraordinary provocation of [Oklahomans’] emotions of anger and vengeance” 

and that Oklahomans were united in “seeing that justice is done”.86 As 

demonstrated, terrorist attacks and the very idea of terrorism makes one’s idea of 

mortality salient and prejudices one, as a juror, from the outset of the trial.87 

“Specific Prejudice” 
 

Professor Vidmar has categorised “specific prejudice” as a juror possessing 

beliefs, knowledge, or viewpoints about particular issues in the trial.88 Such 

possession will prevent the juror from impartially accessing the evidence. There 

is a plethora of ways that this can arise; these include, but are not limited to, 

gossip, knowing a party to the case and mass media coverage. The former, 

rumour and gossip, is a dangerous form of “specific prejudice”,89 as 

demonstrated by R v Iutzi.90 This case concerned the murder of a young girl in a 

rural Canadian community. Her mother was charged with the murder. Such a 

shocking story in the local community meant that there was a vast amount of 

gossip. Resultantly, Professor Vidmar was instructed to research the prevalence 

of the “specific prejudice” within the potential juror pool.91 His survey research 

found many rumours: such as the murder was for insurance, that she had been 

 
83 Florian (n 66) 370. 
84 Neal Feigenson, ‘Emotions, Risk Perceptions and Blaming in 9/11 Cases’ 

(2003) 68(4) Responsibility & Blame: Psychological & Legal 959-1001; ibid. 
85 United States v McVeigh, 918 F Supp 1467 (WD Okla 1996). 
86 ibid [1473] Chief Judge Matsch. 
87 Greenberg (n 68). 
88 Vidmar (n 67) 7. 
89 ibid. 
90 R v Iutzi [1980], Ontario Supreme Court (unreported). 
91 Vidmar (n 67) 7. 
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placed in a washing machine, and that the Children’s Aid Society had taken a 

previous child away from the mother.92 All these rumours were far from the 

truth, and these erroneous facts were faithfully believed by all those who had 

heard them. Vidmar attributed this to the trust people placed in their friends who 

had told them these rumours. The judge, persuaded by Vidmar’s work, moved 

the trial to Toronto, where the mother was acquitted.93  

The second form, knowing a party to the proceedings, is much less common. 

Nevertheless, the ECtHR, as displayed in Kristiansen v Norway,94 has held that, 

when it occurs, it has severe repercussions on the maxim: “justice must not only 

be done, it must also be seen to be done”.95 The latter form, mass media 

coverage, in the modern era, is one of the biggest threats to an impartial jury – 

especially with ever-expanding reach of social media.96 This is a problem that 

will be further discussed in Chapter Four when analysing the fade factor; but for 

now, the author shall offer some examples of the problem it poses to an 

“impartial tribunal”.97 The first example is R v Taylor,98 a case in which Michelle 

Taylor was accused of murdering her lover’s wife. This case received 

“extensive” media coverage, especially from the tabloid newspapers.99 Several 

major newspapers and television stations published a photo of Taylor kissing her 

lover at his wedding, with titles such as “CHEAT’S KISS” and “JUDAS 

KISS”.100 Ultimately, the Court of Appeal concluded that the coverage had been 

“unremitting, extensive, sensational, inaccurate and misleading” and quashed the 

conviction for being unsafe.101 The second example proffered is The People of 

 
92 Neil Vidmar, ‘Case Studies of Pre-and Mid-trial Prejudice in Criminal and 

Civil Litigation’ (2002) 26(1) Law and Human Behaviour 73-105, 81. 
93 Iutzi (n 90) 
94 Kristiansen v Norway App no 1176/10 (ECHR, 17 December 2015), [57]. 
95 ibid; Sigríður Elín Sigfúsdóttir v Iceland App no 41382/17 (ECHR, 25 

February 2020), [49]. 
96 Philip Hoult, ‘Contempt of Court Act: Restraining Influence’ Law Society 

Gazette (London, 13 Nov 2003) 24. 
97 European Convention on Human Rights 1950, Article 6(1). 
98 R v Taylor [1994] 98 Cr App R 361. 
99 ibid [368] McCowan LJ. 
100 ibid [369] McCowan LJ. 
101 ibid [368] McCowan LJ. 
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the State of California v Orenthal James Simpson102 – the world’s most famous 

trial. In this case, O.J. Simpson, a celebrity and former NFL running back, was 

charged with the double homicide of his ex-wife Nicole Brown Simpson and her 

new lover Ronald Goldman. Due to his fame and status within American society, 

the media coverage was “unremitting” and can be described in the same manner 

as the Court of Appeal described the media coverage in Taylor.103 Notably, some 

media outlets claimed that the defendant’s bloodstained sock had been found, 

and one media outlet even consulted an animal psychologist about Nicole 

Simpson’s dog’s nervousness and its bearing on O.J. Simpson’s guilt. These two 

cases highlight the hypothesis of Fenwick and Philipson that “[T]he cult of the 

celebrity also provides a strong motivation for the less responsible sections of the 

press to publish sensational details of celebrity trials”.104 Moreover, according to 

Johnson and Tversky, such media coverage, especially concerning fatal terrorism 

cases, invokes the “terror management theory”, as previously discussed.105  

“General Prejudice” 

“General prejudice” involves a juror bringing their “pre-existing prejudices 

about categories of persons or other entities to the trial setting”.106 These 

prejudices can take many forms, but the most common is racism. The ECtHR, in 

Remli v France,107 held that a tribunal possessing such a prejudice is 

automatically biased.108 In terrorism cases, for those that live in the western 

hemisphere, this “general prejudice” is the common depiction of a terrorist as a 

Muslim military-age male.109 This common stereotype derives from the horrors 

 
102 The People of the State of California v Orenthal James Simpson No. 

BA097211 (1995). 
103 Taylor (n 98) [368] McCowan LJ. 
104 Helen Fenwick, and Gavin Phillipson, Media Freedom Under the Human 

Rights Act (1st edn, OUP 2006) 173. 
105 Eric Johnson and Amos Tversky, ‘Affect, Generalization, and the Perception 

of Risk, (1983) 45 Journal of Personality and Social Psychology, 20. See also 

Greenberg (n 15). 
106 Vidmar (n 67) 7. 
107 Remli v France App no 16839/90 (ECHR, 23 April 1996). 
108 ibid [44]. 
109 Vidmar (n 67) 7. 
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of 9/11,110 the 7/7 bombings,111 the Manchester Arena attack,112 the London 

Bridge attack(s)113 and the murder of Fusilier Lee Rigby114 – all of which were 

perpetrated by Islamic fundamentalists. Evidently, if a juror with this 

prejudgement is a juror in a terrorism trial of a defendant that matches this 

stereotype, their prejudice will improperly alter the burden of proof in the 

Crown’s favour.  

By analogy, this problem can be displayed in the case of Attorney-General v 

Fairfax.115 In this case, the Sydney Morning Herald identified Duong Van Ia, a 

Vietnamese immigrant, as a drug boss five months prior to his trial on drug 

charges. The problem with the identification was that it was common knowledge 

that Sydney's drugs trade was controlled by Vietnamese immigrants. Just before 

the trial, a sample was taken of the potential jury pool. In this sample, for a 

randomly selected half of the respondents, the defendant was Duong Van Ia, and 

for the other half, it was the fictitious Lan Tran Cao, who was also of 

Vietnamese origin. When questioned on the guilt of the defendant, large and 

equal amounts of the respondents asserted that they were confident of the guilt of 

their respective defendant.116 It is postulated that the only reasonable answer to 

this, with the jurors’ prior knowledge about the Vietnamese Sydney drug trade, 

 
110 Borger (n 1). 
111 Rodgers (n 17). 
112 Vikram Dodd, ‘At least 22 killed, 59 injured in suicide attack at Manchester 

Arena’, The Guardian (London, 23 May 2017) 

<https://www.theguardian.com/uk-news/2017/may/22/manchester-arenapolice-

explosion-ariana-grande-concert-england> 25 March 2021. 
113 Harriet Alexander, ‘London Bridge attack - everything we know’, The 

Telegraph (London, 6 June 2017) 

<https://www.telegraph.co.uk/news/2017/06/03/london-bridge-everything-know-

far/> 25 June 2021; Gordon Corera, ‘London Bridge: Two killed in stabbing 

attack’, (BBC News, 29 November 2019) <https://www.bbc.co.uk/news/uk-

50604781> 25 March 2021. 
114 Vikram Dodd, ‘Lee Rigby killing: two British Muslim converts convicted of 

murder’ The Guardian (London, 19 December 2013) 

<https://www.theguardian.com/uk-news/2013/dec/19/lee-rigby-killingwoolwich-
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is that they all held a general prejudicial view of Vietnamese immigrants and 

their involvement in said drugs trade. It is clear that with 56% of those charged 

with terrorist offences in England and Wales being Muslim,117 such a “general 

prejudice”118 presents a grave problem for the right to a fair trial.  

“Conformity Prejudice” 

When devastating events, such as terrorist attacks, occur, society comes together 

as a collective “with a totality and a unity of purpose”.119 Erikson has described 

this reaction:  

[T]he deviant act, then creates a sense of mutuality among the people of 

a community by supplying a focus for group feeling. Like a war, a flood, 

or some other emergency, deviance makes people more alert to the 

interests they share in common and draws attention to those values which 

constitute that “collective conscience” of the community.120  

For jurors, this community sense of right translates into societal pressure. Such 

pressure leads to the jury feeling coerced into determining guilt in a way that is 

acceptable to society instead of on an impartial assessment of the evidence.121   

Judge Matsch recognised this pressure in McVeigh.122 He asserted that the public 

at large had determined that McVeigh was guilty and that jurors would not be able 

to resist the pressure to conform to “collective conscience of the community”.123 

A similar pressure, but on a smaller scale, was exerted on a prospective juror in R 

v Taylor124 – in which the defendant was charged with several terrorist offences, 

including the firebombing of video stores. The prospective juror in question, who 

was married to a fireman, accepted in the voir dire that she would be unable to be 

impartial due to the hostility that awaited her from her husband and other fire 

 
117 House of Commons Library, Terrorism in Great Britain: the statistics 

(Briefing Paper, CBP7613, 2020) 24. 
118 Vidmar (n 4) 7. 
119 Emile Durkheim (translated by George Simpson), The Division of Labor In 

Society (4th edn, The Free Press of Glencoe 1960) 100. 
120 Kai Erikson, Wayward Puritans: A Study in the Sociology of Deviance (1st 

edn, John Wiley & Sons 1966) 4. 
121 Vidmar (n 4) 7. 
122 McVeigh (n 2). 
123 Erikson (n 57) 4. 
124 R v Taylor [1983] British Columbia Supreme Court (unreported). 
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families if she found the defendant not guilty.125 It is asserted that both of these 

cases demonstrate the variability of the pressure that causes “conformity 

prejudice”.126 Such variability poses challenges for the courts as the compulsion 

will be harder to detect and prevent to ensure a fair trial.  

United States v Lindh: A Brief Case Study 

United States v Lindh127 is one of the most notable post 9/11 terrorism cases 

from the United States.      Unfortunately, it encapsulates all the aforementioned 

issues of juror prejudice – the consequences of which are discussed, with 

reference to Lindh, in Chapter 4. Through Vidmar’s research for the defence 

team, this case portrays how toxic elements that interfere with a juror’s impartial 

evaluation of the evidence arise and their propensity within jury pools.  

John Walker Lindh, an American citizen, was captured along with Taliban forces 

during the USA’s 2001 invasion of Afghanistan. After his capture, CNN caught 

and broadcasted images of him being interviewed by CIA Agent Johnny Spann. 

However, he later escaped and Spann was killed in the fighting. Eventually, 

Lindh was recaptured and brought back to the USA to face charges. As a result 

of his new fame, the mass media dubbed him “The American Taliban”.128 He 

was indicted in the Eastern District of Virginia – an area with a high 

concentration of government, intelligence and military officials, close to 

Washington DC and the Pentagon, which was attacked on 9/11. Resultantly, 

there was fear in this area of further attacks. Moreover, Agent Spann, by virtue 

of working at Langley, was a resident of the area. In summary, East Virginia, 

even without the media coverage, was an area in which Lindh would likely not 

receive a fair trial.   

As a result of the problems that the location presented to the right to a fair trial, 

the defence team instructed Professor Vidmar to survey the propensity of 

prejudice in various areas: the Eastern District of Virginia (“Virginia”); the 

Eastern Division of the Northern District of Illinois (“Illinois”); the Fourth 
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Division of Minnesota (“Minnesota”); the San Francisco Division of the 

Northern District of California (‘California’); and the Western District of 

Washington (“Washington”). Vidmar and his team asked the respondents 43 

questions, which took into account the unrelenting media attacks, both local and 

national, on Lindh. The results were extremely concerning, especially in 

Virginia. Vidmar and his team asked six critical questions which shall be 

focused on.129 The first notable question, Q40, was whether the respondent was 

concerned or very concerned about future terrorism where they lived or worked. 

This concern was highest in Virginia (43%) as opposed to all the other areas 

(32% average).130 The second important question, Q23, was whether the 

respondent had an “unfavourable or very unfavourable view” of Mr Lindh.131 

This, again, was highest in Virginia (70%) than in California (66%), Illinois 

(55%), Minnesota (64%) and Washington (58%).132 The third critical question, 

Q26, was whether the respondent believed Lindh was “definitely or probably 

guilty”.133 The vast majority of all respondents affirmed this view. Nevertheless, 

Virginia (77%) had a higher percentage of this view than the other areas (73% 

average).134 The fourth question of importance, Q28, was whether a Not Guilty 

verdict would be “unacceptable or very unacceptable”.135 In Virginia, 40% of 

respondents agreed that it would be unacceptable.136 Penultimately, the fifth 

question, Q46, was whether Mr Lindh was connected to 9/11. 26% of all 

respondents asserted that he was.137 Moreover, Vidmar stated that the prevailing 

reason for respondents stating that there was no connection was their belief that 

he was too much of a small pawn to be consulted by the Al-Qaeda high 

command.138 The final and most fundamental question, Q50, was whether or not 

they could be fair and impartial in the eventuality that they were called to be a 
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juror in the case. 74% of Virginia respondents said “Yes” as opposed to 71% in 

the other areas.139  

It is the belief of the author of this article that such statistics demonstrate the 

scale of the problem. It is evident that wherever Mr Lindh could have been tried, 

he would not have received a fair trial. Coincidentally, he accepted a plea 

bargain prior to trial. Nevertheless, it is likely that, had this case gone to trial, the 

majority of his jurors would have held extremely prejudicial views against him 

and not impartially evaluated the evidence. It is possible to assert this, despite 

the belief of the majority of respondents that they could impartially try Mr 

Lindh. This is because there is a significant statistical crossover; for example, at 

least 51% of the Virginia respondents asserted their impartiality while believing 

he was “probably or definitely guilty”.140 If such a case came before the ECtHR, 

the court would have no choice but to say that at least the objective test, and very 

likely the subjective test, was satisfied.141 Such a statistic raises significant 

concern, which will be discussed in the forthcoming chapter, Chapter Four. 

Moreover, it is possible to postulate that these prejudicial views have derived 

from all four of Vidmar’s categories of prejudice.   

Conclusion 

In conclusion, juror prejudice presents a vast challenge for the courts because of 

the various methods by which bias can be translated into the courtroom. 

Moreover, the examples given for the analysis of Vidmar’s four prejudices 

demonstrate that the terrorism jury is exceptionally susceptible to prejudice and 

biased decision making. This conclusion and analysis shall be utilised in the 

forthcoming chapter to assess the efficacy of the judiciary’s safeguards to 

discover whether they are able to prevent the manifestation of prejudice. 

 

 
139 ibid. 
140 ibid 1161-1162. 
141 Findlay v the United Kingdom App no 22107/93 (ECHR, 25 February 1997), 

[73]; Micallef v Malta App no 17056/06 (ECHR, 15 October 2009), [93]; See 

Chapter Two: The Right to a Fair Trial. 
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THE ROOT OF THE PROBLEM 
 

As discussed in Chapter Three, the terrorism jury is exceptionally susceptible to 

Vidmar’s four prejudices142 – more so than juries in standard cases. Due to this 

susceptibility, the English and Welsh judiciary must seek to avert the 

manifestation of these prejudices. This is because the manifestation of prejudice, 

at any stage of the trial process, according to the ECtHR’s impartiality 

jurisprudence, denies the defendant their right to a fair trial by an “impartial 

tribunal”.143 Therefore, in this chapter, the author will analyse and assess the 

judiciary’s safeguards and views, utilising the ECtHR’s impartiality tests, to 

discover whether or not they are able to prevent the materialisation of these 

prejudices to the standards expected by the impartiality requirement of Article 

6(1) ECHR.144 It should be noted that these safeguards and views – namely: 

belief in the jury, judicial directions and belief in the fade factor – apply to every 

jury trial, not just terrorism. It is postulated that this portrays the judiciary’s lack 

of comprehension of the problem assessed in this article. 

Belief in the Jury 

The centre point of judicial beliefs in the jury trial is the jury itself. The judiciary 

takes the view that the jury, a collective of twelve random men and women, is 

“tabula rasa” – a blank slate.145 This philosophy is encapsulated by the following 

judgement of Baroness Hale of Richmond:  

[T]he whole point of a jury is that 12 different people bring their different 

backgrounds, experiences and views to the business of deceasing the case. 

Their various individual view-points (or biases as some might call them) 

 
142 Vidmar (n 67) 6. 
143 ECHR (n14) Article 6(1). See also Chapter Two: The Right to a Fair Trial. 
144 See Chapter Two: The Right to a Fair Trial. 
145 Kristin D. Brudy, ‘The Drama of the Courtroom: Media Effects on American 

Culture and Law’ (2006) Georgetown University Undergraduate Honours 

Theses - Psychology, 24. 
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are brought to bear upon the discussion of the evidence and out of that 

discussion a consensus is forged.146  

As such, the judiciary is concerned with the impartiality of the jury as a whole, not 

the impartiality of individual jurors.147 Resultant of their philosophy, the 

judiciary’s trust in the jury, as an impartial trier of fact, is unwavering – as 

demonstrated by the Court of Appeal in Re B.148 Thus, for the judiciary, there is 

no reason for the jury voir dire, unlike in other common law jurisdictions. 

However, it is the author’s belief that the judiciary’s placement of faith in the jury 

is misplaced. The philosophy on which it is based lacks an understanding of the 

effects of prejudice.149 Without such understanding of the problems that prejudice 

causes the terrorism jury, the notion that they must reach a unanimous verdict, or 

occasionally a majority verdict, would seem to counteract a single prejudiced 

juror. Nevertheless, it is asserted that this is an incorrect view that allows prejudice 

to manifest, affect jurors and create a prejudiced jury that denies a defendant their 

right to an “impartial tribunal”.150  

It has been uncovered by research, including Honess’ study,151 that prejudice can 

manifest itself both in the courtroom and in the retiring room. The general effect 

of materialisation in both settings is to cause individual jurors to determine guilt 

“through selective attention and weighting of evidence consistent with pre-

 
146 R v Abdroikof [2007] UKHL 37, [47] Baroness Hale of Richmond. 
147 Home Department, Report of the Departmental Committee on Jury Service 

(Report, Cm 2627, 1965), 53; Laura K. Donouhue, ‘Terrorism and Trial by Jury: 

The Vices and Virtues of British and American Criminal Law (2007) 59 

Stanford Law Review 1321-1364, 1335; R v Sheffield Crown Court, ex parte 

Brownlow [1980] QB 530, [541] Lord Denning MR. 
148 Re B [2006] EWCA Crim 2692, [31] The President of the Queen’s Bench 

Division Sir Igor Judge. See also Hon Sir Patrick Devlin, ‘Trial by Jury’ (1956) 

The Hamlyn Lectures, 8th series, 164. 
149 See Chapter Three: Bias Within the Jury.  
150 ECHR (n 14) Article 6(1). 
151 TM Honess, EA Charman and M Levi, ‘Factual and Affective/Evaluative 

Recall of Pretrial Publicity: Their Relative Influence on Juror Reasoning and 

Verdict in a Simulated Fraud Trial’ (2003) 33(7) Journal of Applied Social 

Psychology 1404-1416. 
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existing biases”.152 More specifically, in the retiring room, the manifestation of 

prejudice can, firstly, impact the initial retiring room vote – a vote which can 

influence weaker jurors seeking to conform to the majority opinion.153 Secondly, 

it can “enhance the initial biases” following discussion.154 Thirdly, bias can often 

instigate a “rotten apple” effect, whereby the prejudiced jurors “infect” their 

fellow jurors.155 Both the second and third manifestations can take the form of 

emotional pleas, which, as discussed in Chapter Three, is entirely foreseeable and 

probable in terrorism trials following the “terror management theory”.156 Fourthly, 

when jurors are undecided as to the question of guilt at the end of deliberations 

because the “evidence of guilt is near equipoise”, prejudice can fill in the 

evidential gaps and improperly alter the burden of proof.157 Furthermore, Kramer’s 

jury study found that jurors exposed to prejudicial material, such as prejudicial 

pretrial press coverage, were 43% more likely than those not exposed to 

prejudicial material to conclude that the defendant was guilty.158 The “rotten 

apple” effect is of particular concern because it increases the propensity of biased 

decision-making, as seen in Kramer’s aforementioned jury study.159 It can be 

compared to an infectious disease spreading throughout a population. This is 

because prejudice is poisonous and fatal to justice; hence, its spread must be 

 
152 Vidmar (n 67) 9. 
153 See Chapter Three: Bias Within the Jury. 
154 Vidmar (n 67) 9. 
155 ibid. 
156 Jeff Greenberg, Tom Pyszczynski and Sheldon Solomon, ‘Terror 

Management Theory of Self Esteem and Cultural Worldviews: Empirical 

Assessments and Conceptual Refinements’, (1997) 29(3) Advances in 

Experimental Social Psychology 61-139, 61. See also Neal Feigenson and 

Jaihyun Park, ‘Emotions and Attributions of Legal Responsibility and Blame: A 

Research Review (2006) 30 Law and Human Behaviour 143-161; Neal 

Feigenson, ‘Emotions, Risk Perceptions and Blaming in 9/11 Cases’ (2003) 

68(4) Responsibility & Blame: Psychological & Legal 959-1001; Victor Florian 

and Mario Mikulincer, ‘Fear of Death and the Judgement of Social 

Transgressions: A Multidimensional Test of Terror Management Theory’ (1997) 

73(2) Journal of Personality and Social Psychology 369-80. 
157 Vidmar (n 67) 9. 
158 GP Kramer, NL Kerr and JS Carroll, ‘Pretrial publicity, judicial remedies, and 

jury bias’ (1990) 14(5) Law and Human Behaviour 409-438, 425. 
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prevented. However, only a select few judges have recognised such a notion – 

notably, McCowan LJ in Attorney-General v Hislop160 and by the ECtHR in 

Kristiansen v Norway.161 

Since prejudice is exacerbated and spreads in the retiring room, the validity of 

judicial faith in the jury relies on the jury’s ability to overcome prejudice(s) to be 

“tabula rasa”.162 However, jurors are regular citizens without the aptitude, 

experience and training of the judiciary. It is this difference that separates their 

ability to evaluate the evidence impartially. Hence, Studebaker and Penrod assert 

that the:  

[C]ourt’s assessments… of jurors’ ability to disregard any prejudice are 

often based on judicial common sense and often reflect a misappraisal or 

misunderstanding of the capabilities and weaknesses of human inference 

and decision making.163  

Resultantly, it might properly be postulated that the judicial faith in the jury’s 

ability to put aside all prejudice is, unfortunately, misguided and misplaced – a 

view shared by Chief Judge Matsch.164 As such, other common law jurisdictions, 

for example, Australia, Canada and the USA have the jury voir dire to determine 

the impartiality to potential jurors. It may not be fair to state that these jurisdictions 

do not trust their jurors– but at least they actively attempt to prevent prejudice 

seeping into the retiring room. Moreover, the author submits that the judiciary’s 

approach to the jury impartiality, discussed above with reference to Abdroikof,165 

is incompatible with the right to trial by an “impartial tribunal”.166 This postulation 

follows the jurisprudence of the ECtHR, as discussed in Chapter Two, that when 

 
160 Attorney-General v Hislop and Another [1991] 1 QB 514, [536C] McCowan 

LJ. 
161 Kristiansen v Norway App no 1176/10 (ECHR, 17 December 2015), [57]. 
162 Brudy (n 145) 24. 
163 Christine A Studebaker and Steven D Penrod, ‘Pretrial Publicity: The Media, 

the Law and Common Sense’ (1997) 3(2) Psychology, Public Policy and Law 

428-460, 428. 
164 United States v McVeigh, 918 F Supp 1467 (WD Okla 1996), [1473] Chief 

Judge Matsch. 
165 Abdroikof (n 146). 
166 ECHR (n 14) Article 6(1). 
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a tribunal possesses a prejudiced juror, it automatically is no longer an “impartial 

tribunal”.167 

Belief in Judicial Directions 

Judicial directions, a judge’s instruction to the members of the jury, are seen by 

the judiciary as the bedrock of the jury trial.168 Such directions can occur 

throughout the trial, but there is a summing up by the judge in every trial. 

Furthermore, in cases of notoriety, such as terrorism, the judge, at the outset, will 

address the jury and instruct them to disregard any prejudicial thoughts. However, 

they rely solely on the jury’s ability to comprehend and act on them. Studebaker 

has postulated that:   

this judicial admonition is based on the assumption that (a) jurors are aware of 

how pretrial publicity has influenced their opinions about the case and (b) they 

can intentionally disregard that influence when instructed to do so.169  

Nevertheless, the judiciary trusts the jury’s ability because there is “no reason to 

suppose they would do otherwise”.170  

It is asserted by the author of this article that such trust, again, is misplaced because 

of a lack of judicial understanding of the lay juror’s aptitude and thought process. 

Moreover, Kramer found that judicial directions are “ineffective”.171 Resultantly, 

jurors can transfer their prejudices, consciously or unconsciously, into the retiring 

room; this equates to a failure in the judicial duty to ensure that the defendant 

 
167 ibid; Gregory v the United Kingdom App no 22299/93 (ECHR, 25 February 

1997), [43]; Kristiansen  

(n 20) [118]; Morice v France App no 29369/10 (ECHR, 23 April 2015), [89]; 

Remli v France App no 16839/90 (ECHR, 23 April 1996), [44]; Sander v the 

United Kingdom App no 34129/96 (ECHR, 9 May 2000), [34]. 
168 Montgomery & Ors v Her Majesty’s Advocate and The Advocate General for 
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receives a fair trial by an “impartial tribunal”, as required by Article 6(1) ECHR.172 

It is submitted that this ineffectiveness is caused by jurors not understanding the 

directions, not recognising their biases and, ultimately, the directions being an 

insufficient safeguard to cure prejudice.  

Firstly, it is postulated that jurors often are unable to understand judicial 

directions. This assertion is supported by the results of a Ministry of Justice 

report.173 For this report, Thomas interviewed 797 jurors at Blackfriars, 

Nottingham and Winchester Crown Courts. It should be noted that there were no 

significant differences in the diversity of jurors between locations. When 

questioned about judicial directions, 69% and 68% of jurors at Blackfriars and 

Winchester Crown Courts, respectively, said they felt able to understand the 

directions.174 However, 51% of jurors at Nottingham Crown Court found the 

directions “difficult” to understand.175 Moreover, only 31% of all the 797 jurors 

fully comprehended the judicial instructions in their legal terminology.176 

Additionally, the jurors at Winchester Crown Court were asked to identify the two 

questions the judge explicitly directed them to answer. The report identifies that 

31% identified both, 48% correctly identified one, and 21% identified neither.177 

It is submitted that these results are incredibly troubling. Every member of the jury 

must equally understand the judicial instructions for them to individually evaluate 

the evidence impartially. It is not sufficient for a majority to understand them. This 

lack of understanding is the reason why Feigenson’s research indicates that jurors 

still believe it “proper” to bring extraneous prejudices, such as emotions, into the 

evidential evaluation.178 Furthermore, the non-comprehension allows the “rotten 

apple”179 effect of prejudice to pollute the jury.  

The author of this article argues that the second element, the non-recognition of 

prejudice, is an even more significant problem than the first. As aforementioned, 

 
172 ECHR (n 14) Article 6(1). See also Chapter Two: The Right to a Fair Trial. 
173 Cheryl Thomas, Are Juries Fair (Ministry of Justice Research Series, 2010). 
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judicial directions on impartiality rely on the jurors’ ability to recognise their 

prejudices. Unfortunately, research has proven this reliance to be ill-conceived. 

Hence, Feigenson has asserted:  

decision-makers may perceive no need to correct for bias: they are likely to 

remain unaware of many sources of influence on or ‘mental contamination’ of 

their decision making, if only because people usually believe that their own 

thinking and judgements are unbiased.180  

This lack of recognition has been termed by Ehrlinger as the “bias blind spot”.181 

Such a “blind spot”182 allows prejudice to hide within the juror. Only through 

extrospection, not introspection – which provides “little evidence of bias”,183 will 

prejudice be uncovered because:  

people’s assessments of their own traits and abilities are often unrealistically 

favourable: on average, individuals tend to rate themselves above average on 

positive traits.184  

In addition, Vidmar’s research has uncovered that people do not want to be seen 

as having incorrect views.185 Thus, jurors are susceptible to giving socially 

desirable answers to questions about their impartiality. This is exemplified by In 

re: Air Crash Near Morrisville, North Carolina.186 During the trial, an extremely 

prejudicial newspaper article, damning the defendants, circulated in the USA. 

Resultantly, the judge directed the jury to come forward if they had seen or heard 

 
180 Feigenson (n 66) 156. See also J Ehrlinger, T Gilovich and L Ross, ‘Peering 
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about the article – no jurors spoke out. A later voir dire uncovered that eight out 

of the nine jurors had either seen or discussed the article with family and friends.187  

Ehrlinger’s theory is further supported by United States v Lindh.188 As previously 

discussed in Chapter Three, Vidmar’s research revealed that 77% of East 

Virginian’s believed Lindh was “definitely or probably guilty”.189 Nevertheless, 

74% of these respondents believed that they could be impartial.190 Therefore, a 

minimum of 51% of respondents believed that they could be impartial while 

simultaneously believing that he was guilty.191 It is asserted that they were 

speaking from the “bias blind spot”,192 as demonstrated by the following two 

respondents. Firstly, respondent #506 declared their ability to be impartial and 

stated that “I believe in the system and that everyone should have a fair trial”.193 

Nevertheless, they had a strongly unfavourable view of Lindh, called him “a 

traitor”, believed he should be executed, was “definitely guilty”, and that his 

acquittal would be very unacceptable.194 Secondly, respondent #1172 also asserted 

that they would be impartial, giving a “fair opinion” of all the evidence presented 

in court.195 However, they held a very unfavourable view of Lindh, considered 

him a member of the Taliban, and believed that he was “definitely guilty” and that 

it would be unacceptable for him to be found not guilty.196 Moreover, both of these 

respondents held Lindh responsible, in some way, for 9/11.197 Unfortunately, 

Lindh198 is not an isolated incident; the “bias blind spot”199 was also identified by 
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Vidmar in another terrorism case, United States v Al-Arian.200 Significantly, in 

terrorism cases, where the manifestation can be exacerbated by “terror 

management theory”,201 it is asserted that the “blind spot”202 is of genuine concern 

because of the ineffectiveness of judicial directions.  

The final reason for the ineffectiveness of directions is their inability to cure 

prejudice. This view is notably shared by Lord Diplock203 and Judge Foighel, who 

held that “an admonition or direction by a judge, however clear, detailed and 

forceful, would not change racist views overnight”.204 Moreover, psychological 

research has indicated:  

judicial instructions to disregard emotional influence may even lead to a 

‘paradoxical’ effect in which that influence is enhanced, not diminished, because 

of the increased availability of the possible influence, or reactance on the part of 

jurors.205  

Such ineffectiveness was demonstrated in Kramer’s aforementioned study, which 

found a 43% verdict difference between juries that had seen and had not seen 

prejudicial pretrial publicity, even following judicial instructions to disregard any 

prejudice.206 Resultantly, the author of this article, on the evidence, must conclude 
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that judicial impartiality directions are an insufficient safeguard to ensure an 

“impartial tribunal”.207  

The Fade Factor and the Effects of Pretrial Publicity 

The belief in the fade factor, enunciated in notable cases such as R v Kray208 and 

R v West,209 is derived from the traditional and outdated view that “one day’s 

headline is the next day’s fire lighter”.210 This belief equates to judges stating that 

“I cannot accept the proposition that an English jury may convict because of 

something they may remember having read many months earlier”.211 The author 

of this article does not contest the potential forgetfulness of jurors, especially in 

standard cases. However, the author takes a different position on notable cases, 

such as terrorism, namely, that jurors are more likely to remember the prejudicial 

publicity. Moreover, this pretrial publicity, as discussed in Chapter Three, will 

prejudice jurors.  

It is asserted that the aforementioned Ministry of Justice report supports the 

author’s postulation.212 This research was undertaken between 2006 and 2009. 

Therefore, it is potentially outdated due to the advances of the internet and social 

media. Nevertheless, it is possible to postulate that these advances will have only 

exacerbated the situation. Hence, these statistics remain indicative of the ever-

worsening situation. The report discovered that 70% of jurors on high profile cases 

(“HPCs”) recalled case publicity compared to 11% of those on standard cases.213 

The fade factor is partially indicated by the statistic that 66% of HPC jurors could 

not remember or believed there was no slant to the reporting.214 However, 33% 

stated that there was a prejudicial slant towards the defendant’s guilt.215 

Furthermore, of the HPC jurors who remembered publicity, 20% found it 
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“difficult”216 to be “tabula rasa”.217 Resultantly, it is stated that this is empirical 

proof of prejudiced jurors in HPCs, such as terrorism trials. Moreover, with at least 

one or two jurors in each HPC jury being prejudiced by the pretrial publicity, belief 

in the fade factor is factually incompatible with the right to a fair trial – as 

guaranteed by Article 6(1) ECHR.  

The legal profession, in particular a former Attorney General – The Rt. Hon. Lord 

Goldsmith QC, has become increasingly anxious about the growth of prejudicial 

reporting of significant cases.218 Attorney-General v Hislop219 exemplifies this 

anxiety. In this case, Iain Hislop, the editor of the Private Eye, was prosecuted for 

Contempt of Court. The indictment related to Private Eye’s publishing of highly 

prejudicial articles about the Yorkshire Ripper’s wife, three months prior to trial 

for perverting the course of justice, which “blackened her character”.220 Upon 

giving judgement, the Court of Appeal correctly rejected the fade factor. Parker 

LJ held that:  

anyone reading the articles might be prejudice is, as it seems to me, 

beyond doubt… I am fully satisfied that anyone who happened to read the 

articles and found himself on a jury three months later would be likely to 

remember them and in that case to mention the content of them to other 

jurors… I cannot accept that the risk was only a remote possibility.221  

This concern about the notoriety of a case is shared by other members of the 

judiciary, particularly Lord Bingham.222 Brudy has suggested that such worry 

derives from pretrial publicity reaching the jury before the judge does.223 This 

concern lends itself to the problem that, despite the Contempt of Court Act 1981, 

the media may release incorrect or misinterpreted evidence that may or may not 

be utilised in the trial. When seeing this information in the media, jurors will be 
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unaware of this and have no reason to believe it is “unreliable or inadmissible”.224 

It is for this reason that the Court of Appeal in R v Taylor,225 as discussed in 

Chapter Three, found that the defendant’s conviction was “unsafe and 

unsatisfactory”.226 Moreover, they held that a retrial could not take place because 

the “unremitting, extensive, sensational, inaccurate and misleading” reporting 

meant a “tabula rasa”227 jury could not be empanelled, even thirteen months after 

the original trial. 228  While individual judges recognise that the fade factor in 

notable cases is incorrect, the judiciary’s overall thinking on this matter must 

change. Problematically, it is argued, the ECtHR, while acknowledging the effects 

of prejudicial pretrial publicity,229 has allowed the fade factor to stay within the 

United Kingdom’s adjudication margin of appreciation.  

Finally, it is further submitted that the fade factor does not impact generic 

prejudice caused by publicity. This is exemplified by Attorney-General v 

Fairfax.230 As discussed in Chapter Three, jury pool research found that due to 

mass media, the jury pool was prejudiced towards Vietnamese immigrants and 

their involvement in the Sydney narcotics industry.231 Moreover, Das has 

postulated that this would be worse in cases of terrorism, especially Islamic 

terrorism.232 Ultimately, it is stated that “there is no empirical evidence”233 for the 

fade factor. Leaving aside the author’s position that it is straightforwardly 

incorrect, it is submitted that the judiciary must air on the side of caution in 
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terrorism trials. This is because, as Carney states, “the global village threatens the 

ability of the legal system to ensure that the famous or the notorious are given a 

fair trial”.234 Carney’s postulation is supported by Ruva’s research which 

discovered that 80% of those exposed to prejudicial pretrial publicity found the 

defendant guilty, compared to only 59% of those who were not exposed.235 

Therefore, the risk to a defendants Article 6(1) ECHR right cannot be classified as 

“negligible”.236  

Conclusion 

In conclusion, it is the author’s position that the safeguards and views of the 

judiciary are insufficient to combat the transfer of prejudice into the retiring room. 

Therefore, juries in terrorism trials are highly likely to be prejudiced against the 

defendant. Resultantly, terrorism defendants can legitimately fear being denied 

their Article 6(1) ECHR right of a fair trial by an “impartial tribunal”.237 

THE PANACEA 
 

In this chapter, the author will briefly discuss two potential ways forward for the 

judiciary. This discussion is derived from Chapter Four’s conclusion that the 

judiciary’s safeguards and views are incapable of preventing the materialisation 

of prejudice in the jury and are, as such, incompatible with Article 6(1) ECHR. 

Therefore, if the judiciary and Parliament are to act compatibly with their section 

6(1) Human Rights Act 1998 obligation, a new approach to prejudice within the 

context of terrorism trials is required.  

The first solution is the abolition of the jury trial for indictments of terrorism. This 

is an extreme and radical solution to the problem that will fundamentally alter the 

 
234 Damian Carney, ‘The accused, the jury and the media’ (1995) 145(6678) New 

Law Journal 12-25, 13. 
235 Christine L Ruva, Christina C Guenther and Angela Yarbrough, ‘Positive and 

Negative Pretrial Publicity: The Roles of Impression Formation, Emotion and 

Predecisional Distortion’ (2011) 38(5) Criminal Justice and Behaviour 511-534, 

530. 
236 Montgomery (n 168) [673] Lord Hope. 
237 ECHR (n 14) Article 6(1). 
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entire criminal justice system. Such a solution was utilised during the Northern 

Irish Troubles through the Northern Ireland (Emergency Provisions) Act 1973. 

This followed Lord Diplock’s recommendation that all trials of “terrorist acts”238 

should be tried solely by a High Court or Senior Circuit Judge.239 However, to 

counterbalance this, the defendants tried in the so-called Diplock Courts were 

allowed an automatic right of appeal and the trial judges were required to give 

written judgements.240 Nevertheless, Lord Diplock saw this severe reform as the 

only answer to biased juries:  

[W]hile the danger of perverse convictions by partisan juries can in 

practice be averted by the judge, though only at the risk of his assuming 

to himself the role of decider of fact, there is no corresponding safeguard 

in a jury trial against the danger of perverse acquittals.241 

The author of this article regrettably agrees with Lord Diplock. From their 

experience at the Bar and on the Bench, judges possess excellent aptitude and 

judgment that enables them to remove any prejudice from the equation of 

determining guilt. It is asserted that without such drastic measures, there is a 

substantial risk of partisan terrorism juries denying defendants their right to an 

“impartial tribunal”242 – as evidenced by both Kramer’s and Ruva’s 

aforementioned research.243 

 
238 Department for Northern Ireland, Report of the Commission to consider legal 

procedures to deal with terrorist activities in Northern Ireland (Report, Cm 

5158, 1972), 3. 
239 ibid 36.  
240 ibid 40. 
241 ibid 37. 
242 European Convention on Human Rights 1950, Article 6(1) 
243 Christine L Ruva, Christina C Guenther and Angela Yarbrough, ‘Positive and 

Negative Pretrial Publicity: The Roles of Impression Formation, Emotion and 

Predecisional Distortion’ (2011) 38(5) Criminal Justice and Behaviour 511-534, 

530; GP Kramer, NL Kerr and JS Carroll, ‘Pretrial publicity, judicial remedies, 

and jury bias’ (1990) 14(5) Law and Human Behaviour 409-438. See also 

Chapter Four: The Root of the Problem.  
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Despite the Diplock Courts being the only fully effective solution,244 it is a solution 

that will not be endorsed by all respective stakeholders and the public at large for 

various reasons. The foremost reason for this assertion is that the right to a jury 

trial, as discussed in Chapter Two, is seen as a symbol of the common law system 

and democracy.245 Additionally, removing the jury from the courtroom would 

remove the judiciary’s protection;246 it would leave the judiciary exposed to 

attacks from the British media. This would have severe consequences for the rule 

of law, as exemplified by the Daily Mail’s attack on the judiciary after the High 

Court’s decision in R v Secretary of State for Exiting the European Union, ex parte 

Miller.247 Resultantly, it is the author’s position that while Diplock Courts are the 

best theoretical solution to partisan terrorism juries, they are not the best practical 

solution due to the constitutional and political implications.   

It is postulated that while there are many half measures such as reforming the 

Contempt of Court Act 1981, none will be quite as proficient as the return of the 

jury voir dire – sometimes known as a challenge for cause.248 This safeguard was 

abolished by the Criminal Justice Act 1988,249 even though it has been retained in 

many other major common law jurisdictions. It was removed due to concerns 

about the breach of jurors’ right to private and family life.250 However, this right, 

as guaranteed by Article 8(1) ECHR, is, by virtue of Article 8(2) ECHR, a 

 
244 Laura K. Donouhue, ‘Terrorism and Trial by Jury: The Vices and Virtues of 

British and American Criminal Law (2007) 59 Stanford Law Review 1321-1364, 

1334. 
245 Douwe Korff, ‘The Diplock Courts Northern Ireland: A Fair Trial? (1983) 3 

SIM Special, 64; ibid 1335. 
246 HL Deb 15 July 2003, vol 651, col 780. 
247 R (on the application of Miller and another) v Secretary of State for Exiting 

the European Union [2016] EWHC 2768 (Admin); James Slack, ‘Enemies of the 

people: Fury over ‘out of touch’ judges who have ‘declared war on democracy’ 

by defying 17.4m Brexit votes and who could trigger constitutional crisis’, Daily 

Mail (London, 3 November 2016) <https://www.dailymail.co.uk/news/ article-

3903436/Enemies-people-Fury-touch-judges-defied-17-4m-Brexit-voters-

trigger-constitutionalcrisis.html> 20 January 2021. 
248 Donouhue (n 7) 1344. 
249 Criminal Justice Act 1988, section 118(1). 
250 ECHR (n 14) Article 8(1); Donouhue (n 245) 1344; R v Sheffield Crown 

Court, ex parte Brownlow [1980] QB 530, [542] Lord Denning MR. 
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qualified right; therefore, it can be lawfully restricted in order to protect the right 

to a fair trial by an “impartial tribunal” – in other words, justice.251 As evidenced 

in both Chapters Three and Four, prejudice is very often unidentifiable without 

extrospection. Extrospection in the courtroom can only take place through the jury 

voir dire. This is because, as seen in In Re: Air Crash Near Morrisville, North 

Carolina,252 without being individually probed, jurors give socially desirable 

answers to the judge when asked as a collective. Moreover, this requires 

introspection by the individual jurors. As aforementioned in Chapter Four, 

introspection is useless and nullified by the “bias blind spot”.253 As such, weak 

questioning like this is, in the ECtHR’s view, insufficient to tackle the grievous 

problem that is prejudice.254 Thus, the jury voir dire is the only solution to ensure 

an impartial tribunal. Therefore, it is asserted that the judiciary must embrace the 

jury voir dire’s effectiveness, as Philips J did in R v Maxwell,255 instead of 

maintaining their ill-founded and outdated traditional beliefs. Furthermore, this 

reform will force a shift in the judiciary’s philosophy on impartiality, from the one 

discussed in Chapter Four to one compatible with the ECtHR’s jurisprudence, 

based upon the individual juror’s impartiality.256  

In conclusion, the author of this article believes that, while Diplock Courts are the 

best theoretical solution, the most practical answer to ensure the right to an 

“impartial tribunal”257 is the reintroduction of the jury voir dire. The terrorism trial 

is an environment where all of Vidmar’s four prejudices258 come into play and are 

 
251 ECHR (n 14) Article 6(1), Article 8(2). 
252 In re: Air Crash Near Morrisville, North Carolina on December 13, 1994, US 

District Court (Middle District) MDL No 1084 (1996). See also Chapter Four: 

The Root of the Problem. 
253 J Ehrlinger, T Gilovich and L Ross, ‘Peering into the bias blind spot: People’s 

assessments of bias in themselves and others’ (2005) 31 Personality and Social 

Psychology Bulletin, 680-692, 681. See also Chapter Four: The Root of the 

Problem. 
254 Sander v the United Kingdom App no 34129/96 (ECHR, 9 May 2000), [34]. 
255 R v Maxwell (Central Criminal Court, 19 January 1996). 
256 See Chapter Two: The Right to a Fair Trial. 
257 ECHR (n 14) Article 6(1). 
258 Neil Vidmar, ‘Trial by Jury Involving Persons Accused of Terrorism or 

Supporting Terrorism’ in Michael Freeman (ed), Law and Psychology (OUP 

2006), 6-7. 
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exacerbated by the salience of mortality.259 Resultantly, justice depends on this 

panacea being embraced and utilised. However, it should be noted that a more 

thorough investigation should be undertaken to comprehend the efficacy of the 

jury voir dire and other potential solutions. 

CONCLUSION 
 

Throughout this article, the author has analysed whether or not the jury can be 

trusted to try terrorism defendants in the modern day. To answer this question, the 

author, firstly, in Chapter Two, analysed the “impartial tribunal”260 requirement of 

Article 6(1) ECHR – by which the courts are bound, under the Human Rights Act 

1998.261 Secondly, in Chapter Three, the author examined Professor Vidmar’s four 

different categories of prejudice and how, if at all, they were exacerbated by 

terrorism.262 Thirdly, utilising the findings of Chapters Two and Three, the author, 

in Chapter Four, assessed the English and Welsh judiciary’s prejudice safeguards 

and views to uncover whether they could prevent the materialisation of prejudice 

within the jury. Following this analysis, the author of this article was bound by the 

evidence to conclude that the jury is unable to be impartial, and as such cannot, 

without reform, be trusted to try terrorism defendants.  

The author’s conclusion follows the determination, in Chapter Three, that 

prejudice poses a severe threat to a fair terrorism trial. Central to this assertion is 

the fact that all four of Vidmar’s prejudices263 are exacerbated, in terrorism cases, 

 
259 Jeff Greenberg, Tom Pyszczynski and Sheldon Solomon, ‘Terror 

Management Theory of Self Esteem and Cultural Worldviews: Empirical 

Assessments and Conceptual Refinements’, (1997) 29(3) Advances in 

Experimental Social Psychology 61-139, 61. See also Chapter Three: Bias within 

the Jury. 
260 European Convention on Human Rights 1950, Article 6(1). 
261 Human Rights Act 1998, section 6(1). 
262 Neil Vidmar, ‘Trial by Jury Involving Persons Accused of Terrorism or 

Supporting Terrorism’ in Michael Freeman (ed), Law and Psychology (OUP 

2006), 6-7.   
263 ibid. See also Chapter Three: Bias within the Jury. 



46 
[Vol. VIII]           TERRORISM DEFENDANTS IN THE MODERN DAY 

 
 

by “terror management theory”.264 This is an emotional response to terrorist 

attacks, or the mere threat of them, which causes the juror’s morality to become 

salient, favour those who share their ideology and national identity, and blame 

those whom they see as outsiders to the former category.265 For example, as was 

the case in United States v McVeigh,266 in the wake of a terrorist attack, society 

comes together as a collective in their grief and exerts their emotions into blame 

and hatred onto the defendant. As such, jurors may be part of this collective or 

will feel obliged to find the defendant guilty due to the pressure to conform to 

society’s will, instead of on an impartial evaluation of the evidence.267  

Following the findings of Chapter Three, in Chapter Four, it was established that 

the judiciary’s safeguards and beliefs were ineffective and insufficient to prevent 

the manifestation of prejudice within the jury. Firstly, it was found that the 

judiciary’s jury philosophy268 is incompatible with the Article 6(1) ECHR 

requirement of an “impartial tribunal”.269 This is because it allows prejudiced 

jurors to sit in the jury, which, as discussed in Chapter Two and Four, according 

to the jurisprudence of the ECtHR, automatically defines a tribunal as 

prejudiced.270 Moreover, research has indicated that prejudiced jurors can, through 

the “rotten apple” effect, “infect” their fellow jurors.271 Secondly, the author found 

that judicial directions are ineffective. This is because the Ministry of Justice’s 

jury research demonstrates that a significant proportion of jurors do not understand 

 
264 Jeff Greenberg, Tom Pyszczynski and Sheldon Solomon, ‘Terror 

Management Theory of Self Esteem and Cultural Worldviews: Empirical 
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them.272 Furthermore, Ehrlinger’s “bias blind spot”,273 as demonstrated by United 

States v Lindh,274 means that jurors do not realise their own prejudices. Thus, even 

if they understand the directions, it is highly likely that they will not be able to 

remove their prejudices from the equation of guilt. Finally, the belief in the fade 

factor was proven to be ill-founded because “there is no empirical evidence” for 

it.275 Resultantly, with the damaging effects of prejudice – demonstrated by 

Kramer’s jury study,276 it was submitted that the judiciary, as some individual 

judges have already done,277 must air on the side of caution and dispel all belief in 

the fade factor.  

Resultant to the finding of the ineffectiveness of the judiciary’s safeguards and the 

propensity of prejudice in terrorism trials, it is stated that terrorism juries will 

inevitably be prejudiced against the defendant. Thus, due to the effects of 

prejudice,278 the author submits that the jury cannot and must not be trusted to try 

terrorism defendants until substantial reform is introduced. As discussed in 

Chapter Five, the reform that the author suggests should be pursued is the return 

to the jury voir dire. Through the provision of extrospection, this reform will 

enable impartial juries to be seated in terrorism trials, as required by Article 6(1) 

ECHR.279 Moreover, it will force a shift in the judiciary’s philosophy to one which 
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complies with the ECtHR’s jurisprudence – namely, that a jury’s impartiality is 

defined by the impartiality of each individual member.280 

  

 
280 See Chapter Two: The Right to a Fair Trial. 
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FUNDAMENTAL RIGHTS 
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– STILL POTENTIALLY 

DIVISIVE AFTER 30 YEARS 

OF DEVELOPMENT 
Hiu Yan Chloe Lee* 

ABSTRACT 

 

Since the 1980s, the European Parliament began articulating a human rights 

discourse, the European Union (“EU”) has undergone a series of developments 

in its fundamental rights policy. Since the very beginning of the articulation of 

this human rights discourse, commentators posited that fundamental rights are 

potentially as a divisive force as they are a cohesive force in the EU legal order. 

This article, with reference to recent contemporary issues, argues that the Court 

of Justice of the European Union’s (“CJEU”) continuously expanding role in 

safeguarding fundamental rights and the CJEU’s insensitivity socio-cultural 

contexts of Member States both triggered national resistances against the EU. It 

concludes that even though fundamental rights developments have the aim of 

constructing a common set of rights that ultimately contributes to the 

consolidation of EU citizenship and identity building at the EU level, they also 

cast doubts over the legitimacy of the EU legal order, hence previous 

commentators’ concern over the potential divisive force of fundamental rights to 

a large extent remain true today. 
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INTRODUCTION 

Fundamental rights may “operate as a double-edged sword. Not only are they a 

cohesive force but they may well be divisive.”1 This quote by Clapham is one of 

many critiques asserting that fundamental rights are potentially as divisive as they 

are a cohesive force in the EU legal order. 30 years on since Clapham made this 

comment, the EU legal order has undergone a series of developments in its 

fundamental rights regime. Do their concerns remain true today? 

This article focuses on responding to this query. Section 1 outlines the 

fundamental rights policy of the EU, as well as relevant developments in its legal 

regime. As shall be seen in Sections 2 and 3, the Court of Justice of the European 

Union’s (“CJEU”) continuously expanding role in safeguarding fundamental 

rights leads to skepticism that the EU over-expands its competences to areas that 

should be resolved by political processes, as well as the CJEU’s insensitivity to 

issues concerning area of unsettled national policy that are embedded in socio-

cultural contexts, with both trends triggering national resistance against the EU. 

Section 4 demonstrates the clashes between supranational and national institutions 

on issues relating to fundamental rights. It is submitted in Section 5 that, despite 

such developments having the aim of constructing a common set of rights that 

ultimately contribute to the consolidation of EU citizenship and identity building 

at the EU level, they also cast doubt over the legitimacy of the EU legal order. 

This article concludes by taking the stance that fundamental rights, 

notwithstanding the fact that they may be conducive to cohesion of the EU legal 

order, remain to a large extent divisive today. 

EU FUNDAMENTAL RIGHTS POLICY 

Concept of Fundamental Rights 

 

* BSocSc (Government and Laws) and LLB from the University of Hong Kong. 
1 Andrew Clapman, European Union - The Human Rights Challenge Vol I, 

Human Rights and the European Community: A Critical Overview (1st edn, 

Nomos 1991), 14-15. 
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Fundamental rights refer to the core of rights, such as the freedom of expression, 

right to life and right to marriage, recognized and conferred legal effect by 

instruments of a constitutional nature.2 In the EU context, fundamental rights 

originally referred to the economic freedoms, such as free movement of persons 

and goods, that promoted economic transactions within the internal market. Since 

the 1980s, the European Parliament (“EP”) began articulating a human rights 

discourse, the concept of fundamental rights was thus gradually understood as the 

above definition that focuses on human rights. 

Developments of Fundamental Rights Protection 

Several EU institutions play a role in protecting fundamental rights in the EU. 

They include the EP and its Subcommittee on Human Rights, the Foreign Affairs 

Council, the European Commission and most notably, the CJEU.3 Regarding the 

protection of fundamental rights within the EU legal order, there is a multi-level 

structure consisting of national constitutional courts, the CJEU at the 

supranational level, and the European Court of Human Rights (“ECtHR”) at the 

international level. This structure is not hierarchical but pluralist. Indeed, it has 

been observed that the CJEU is increasingly in close cooperation with the ECtHR. 

Rights are interpreted by judicial authorities at different levels, both within and 

beyond Member States.4 

Fundamental rights were mainly protected within the EU in a negative way, 

meaning that EU institutions could only passively prevent any infringements of 

fundamental rights when acting within the scope of EU law. However, given major 

“constitutional changes” by the Maastricht and Lisbon Treaties, the EU has gained 

greater competences to enhance and develop fundamental rights.5 Under Article 6 

 
2 Cecile Leconte and Elise Muir, “Understanding Resistance to the EU 

Fundamental Rights Policy” (2014) 15 Hum Rights Rev 13, 15. 
3 Ibid., 16. 
4 Mireille Delmas-Marty, Towards a Truly Common Law: Europe as a 

Laboratory for Legal Pluralism (Naomi Norberg tr, 1st edn, Cambridge 

University Press 2002), 14. 
5 Elise Muir, “Fundamental Rights: An Unsettling EU Competence” (2014) 15 

Hum Rights Rev 25, 26. 
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of the Treaty of the European Union (“TEU”), the Charter of Fundamental Rights 

of the European Union (“the Charter”) is legally binding; indeed, the EU has 

committed to accede to the European Convention for the Protection of Human 

Rights and Fundamental Freedoms.6 Article 7 of the TEU has also provided for a 

mechanism to sanction a Member State who commits “serious and persistent 

breaches” of fundamental values of the EU, which include fundamental rights. 

This has resulted in, particularly, the CJEU addressing fundamental rights to state 

actions more proactively, through its ordinary role of overseeing and guiding the 

interpretation and application of EU law through national courts.7 

OVER-EXPANSIONIST APPROACH OF THE 

CJEU 

The CJEU has proactively expanded the use of the concept of fundamental rights, 

claiming to better protect fundamental rights, but in effect continuously extending 

its supranational influence over activities of Member States in areas of EU law 

previously reserved to national courts. 

In a recent case Coman,8 the CJEU clarified that married same-sex couples enjoy 

equal rights of free movement that heterosexual married couples enjoy throughout 

the EU, regardless of how individual Member States define “family” and whether 

same-sex marriage has been recognized in their national constitutions. Some 

commentators noted that the CJEU exercised self-restraint in Coman. For 

example, Kochenov and Belavusau have argued that, despite the decision 

enhancing the rights of married couples – no matter heterosexual or homosexual 

– in the EU migration context, by limiting Coman to its facts, the CJEU refrained 

from imposing on Member States a duty to introduce same-sex marriage or 

partnership, which is something clearly out of the EU’s competence, as family law 

remains within the competence of national institutions.9  

 
6 However, no accession agreement has been passed till this date. 
7 Fritz W. Scharpf, “Perpetual momentum: directed and unconstrained?” (2012) 

19(1) Journal of European Public Policy 127, 127. 
8 C-673/16 Coman, Hamilton and Asociaţia Accept v Inspectoratul General 

pentru Imigrări and Ministerul Afacerilor Interne EU:C:2018:385 
9 Dimitry Kochenov and Uladzislau Belavusau, “Same-Sex Spouses: More free 

movement, but what about marriage?” (2020) 57 CML Rev 227, 236. 
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However, the author respectfully disagrees with the claim that CJEU has not acted 

out of its competences in Coman. Many fundamental rights conferred by EU law, 

especially those relevant to migration and employment, depend on how the CJEU 

interprets private relationships.10 In Coman, the CJEU’s reference to the concept 

of family can extend beyond its EU migration context and significantly impact 

national systems of family law, even though the EU is not conferred any 

competences over family law. 

Such an expansionist approach, as demonstrated in Coman, poses two problems 

which are both potentially divisive. First, as the role and jurisdiction of the CJEU 

regarding fundamental rights expands, those of Member States are inevitably 

compromised. An over-expansionist approach would effectively expand the 

CJEU’s competences to areas of fundamental rights which it is not conferred 

competence in. As the CJEU expands its role and power in respect of interpreting 

those fundamental rights, it thereby expands its jurisdiction in the same respect, 

while that of Member States is inevitably compromised.11 The enlarging role of 

the CJEU regarding fundamental rights vis-à-vis Member States may thus be 

resisted at the national level. 

Second, it is questionable whether rights advancement pursued by the CJEU’s 

self-expansion of its competences is justifiable and should instead be resolved by 

political processes, given that it involves political debates over contentious 

matters. Transposing Lord Sumption’s comments regarding rights advancement 

pursued by the ECtHR into the CJEU context, the issues of what is needed and 

what purposes are legitimate are deeply divided and intensely political problems 

in a democratic society. Lord Sumption therefore contended that the proper venue 

of resolving these problems is political processes such that citizens can decide 

what the law ought to be, while the role of judges should be strictly kept to 

 
10 Amanda Spalding, “Where Next After Coman?” (2019) 21 European Journal 

of Migration and Law 117, 127. 
11 Aida T. Pérez, “The federalizing force of the EU Charter of Fundamental 

Rights” (2017) 15(4) International Journal of Constitutional Law 1080, 1081. 
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applying the law, especially when the problems concern rights that are 

“contentious and very far from fundamental”.12 

Undeniably, as critics against Lord Sumption have argued, law and politics are so 

intertwined, especially in human rights law, that drawing a hard line between the 

two fields is impossible.13 However, the CJEU had clearly been self-expanding its 

role at the expense of politics. Problems on contentious fundamental rights are 

inherently political, yet the CJEU’s over-expansionist approach has removed them 

from the realm of democratic decision-making – CJEU decisions deprive Member 

States of their own competences and greatly intervene in national legal systems.14 

The independence of national legal orders placed at stake, the CJEU’s approach 

continues to trigger national resistance over its decisions in a way divisive to the 

EU legal order in the present. 

Danger of Detaching Fundamental Rights Discourse from 

Domestic Contexts 

Law acquires its essential meanings from the socio-cultural contexts of the 

political community it is situated in and expresses these contexts.15 There is no 

strict answer to the interpretation of rights, rather, rights are constructed within 

specific political communities with reference to their respective societal values. 

Given that the EU consists of multiple political communities which interpret the 

 
12 Jonathan Sumption, “The Reith Lectures: Law and the Decline of Politics – 

Human Rights and Wrongs” (BBC Radio 4, 8 June 2019) 

<https://www.bbc.co.uk/programmes/m0005msd> accessed 24 November 2021. 
13 Robert Spano, “The Democratic Virtues of Human Rights Law ֊ A Response 

to Lord Sumption’s Reith Lectures” (Speech at the Inaugural Bonavero Institute 

Annual Human Rights Lecture, London, 20 February 2020) 

<https://www.law.ox.ac.uk/sites/files/oxlaw/6643926-v1-

rso_new_sumption_lecture_london_20022020.pdf> accessed 24 November 

2021. 
14 Roman Herzog and Lüder Gerken, “Stop the European Court of Justice” 

(euobserver, 10 September 2008) <http://euobserver. com/opinion/26714> 

accessed 26 November 2021. 
15 Daniel Augenstein, “Identifying the European Union: Legal Integration and 

European Communities” in Daniel Augenstein (ed), “Integration through Law” 

Revisited: the Making of the European Polity (Ashgate 2011) 
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rights enshrined in their national constitutions respectively, and that the 

interpretation of rights is embedded in the socio-cultural contexts of individual 

Member States, reasonable disagreements or even contestations over the content 

and limits of certain fundamental rights exist between Member States.16 

There is thus a danger in ruling that norms established at the supranational level 

prevail over domestic norms in the fundamental rights discourse in EU law: 

fundamental rights may be (perceived as) disregarding or detached from the 

domestic social and moral contexts,17 given any changes in CJEU’s case law 

inevitably impacts policies of Member States. This may result in domestic 

resistances that would potentially divide the EU legal order, in terms of the 

relationship between institutions at national and supranational levels, as well as 

the EU community. 

A handful of CJEU cases dealing with fundamental rights where there is no 

consensus between Member States are illustrative of this danger, including the 

classic example of Society for the Protection of Unborn Children Ireland v 

Grogan.18 Grogan concerned Ireland’s then prohibition on student bodies 

disseminating information on abortions abroad. As a brief background, abortion 

was completely prohibited in Ireland.19 The Eighth Amendment to the Irish 

Constitution explicitly recognized an unborn individual’s right to life (which was 

replaced by a clause permitting the Parliament to legislate for the termination of 

pregnancies by the Thirty-Sixth Amendment),20 while it is acceptable in most 

 
16 Pérez (n 11), 1091-1092. 
17 Elise Muir, EU Equality Law: The First Fundamental Rights Policy of the EU 

(1st edn, Oxford University Press 2018), 46-47. 
18 C-159/90 The Society for the Protection of Unborn Children Ireland Ltd v 

Stephen Grogan and Others [1991] ECR I-4685 
19 Note that this is no longer the current state of law in Ireland. The Health 

(regulation of Termination Pregnancy) Act 2018 which came into effect in 

December 2018 legalized abortion services during the first twelve weeks of 

pregnancy, and later in cases where the pregnant woman's life or health is at risk, 

or in the cases of a fatal foetal abnormality. 
20 Sarah Bardon, “Women from Northern Ireland will be allowed access abortion 

in Republic - Harris” The Irish Times (Belfast, 7 August 2018) 
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other Member States. In this case, the CJEU ruled that, abortion constituted a 

“service” in Article 59 of the TEU, and hence should be protected under EU law. 

Yet, on the facts, the ban on student bodies’ dissemination of information on 

abortions aboard could not be considered as a restriction within Article 59’s 

meaning. In addition, the CJEU remarked that the proper forum for addressing 

morally contentious issues like abortion where the service is legally conducted, is 

the legislatures of Member States. 

Despite the decision upholding the prohibition and the CJEU’s remark reflecting 

respect towards pluralism in public morality among Member States,21 given the 

decision ruled that abortion should be protected as a service by EU law, many in 

Ireland perceived it as effectively ruling that abortion per se should be protected 

by EU law. It was in fact taken as a direct challenge to “their old-cherished values 

to a modern world… that is precious and Irish”22 and an intrusion into their wishes 

to retain their own unique cultural and moral values that took root in “Ireland’s 

history as a church-state”.23 Even though the decision tacitly avoided ruling on the 

moral desirability of protecting abortion as a fundamental right, this was clearly 

insufficient to remove the concerns of the Irish people, let alone to resolve the 

entrenched division between Ireland and the rest of the EU on the issues of 

abortion, personal autonomy, and rights of the unborn.24 

Despite Grogan being decided in 1991, many CJEU decisions still are or have the 

potential of being perceived as detached from socio-cultural contexts of Member 

States like Grogan. The most recent example is the joint case on the Islamic 

headscarf ban in July 2021, where the CJEU recognized employers’ right to ban 

 

<https://www.irishtimes.com/news/politics/women-from-northern-ireland-will-

be-allowed-access-abortion-in-republic-harris-1.3589111> accessed 24 

September 2022. 
21 Floris De Witte, “Sex, Drugs & EU Law: The Recognition of Moral and 

Ethical Diversity in EU Law” (2013) 50 CML Rev 1545, 1563. 
22 Fergus Pyle, “As Others See Us” Irish Times (Ireland, 10 September 1994) 

Supp.1. 
23 Shelley A. Low, “Europe Threatens the Sovereignty of the Republic of 

Ireland: Freedom of Information and the Right to Life” 15 Emory Int’l L Rev 

175, 175. 
24 Jo Shaw, “European Legal Studies in Crises? Towards a New Dynamic” 

(1996) 16(2) Oxford Journal of Legal Studies 231, 249. 
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their employers from wearing signs of religious beliefs.25 Though the judgment 

subjected this right to a genuine need “to prevent social conflicts”, as headscarf 

bans have been contentious in the EU for years and the decision disproportionately 

affects Muslim women,26 it has nevertheless been criticized for promoting 

Islamophobia in the EU.27 This reflects that the judgment has been perceived as 

discrimination by the Muslim community and would further divide EU religious 

and non-religious communities. Given that fundamental rights discourse remains 

unsettled, CJEU decisions concerning fundamental rights, especially those 

relevant to right to life, religion, and the LGBTQ community, will continue to 

cause conflicts among Member States, which may be so divisive that threaten the 

future maintenance of the EU legal order. 

Unresolved Clashes between Supranational and National 

Institutions 

Certain Member States are against further extension of any EU law or policy on 

fundamental rights, especially regarding anti-discrimination. For example, in 

2008, the European Commission tabled a Framework directive proposal aiming at 

filling loopholes in existing EU anti-discrimination legislation, but the proposal 

has been blocked by a coalition of Member States which show distrust towards 

it.28 French political and legal actors particularly pushed back against EU anti-

discrimination law.29 Critics like Latraverse argued that French judges, jurists and 

legislators view EU anti-discrimination law as being utilized as a tool to 

circumvent French institutions and even described EU anti-discrimination law as 

a “direct legal transplantation … in the French legal system of an Anglo-Saxon 

 
25 C-804/18 IX v Wabe eV, and C-341/19 MH Müller Handels GmbH v MJ 

EU:C:2021:594 
26 Euronews, “Employers can ban workers from wearing headscarves or religious 

symbols, ECJ rules” (Brussels, 15 July 2021) 

<https://www.euronews.com/2021/07/15/employers-can-ban-workers-from-

wearing-visible-religious-signs-ecj-rules> accessed 26 November 2021. 
27 Bruno Waterfield, “Hijab can be banned at work, rules EU court” The Times 

(Brussels, 15 July 2021) <https://www.thetimes.co.uk/article/hijab-can-be-

banned-at-work-rules-eu-court-g8px0mlms> accessed 26 November 2021. 
28 Leconte and Muir (n 2), 21. 
29 Muir (n 17), 169. 
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political and legal approach which conflicts with the inner logic of French civil 

law”.30 This example illustrates how national institutions and civil society actors 

perceive supranational fundamental rights policy as conflicting with national 

identities and allegiances.31 

There are also clashes between EU institutions and Member States on issues, for 

instance family reunification, where Member States seek to toughen policies by 

reducing rights that third country citizens enjoy. In the 2017 CJEU case Lounes, 

the CJEU recognized third country citizens’ right of residence residing on Member 

States’ territories unlawfully, based on EU citizenship and Article 21(1) of the 

Treaty of the Functioning of the EU which guarantees the “right to move and 

reside freely within the territory of the Member States” of every EU citizen.32 This 

decision has been criticized as too generous and failing to take into account 

objections of certain Member States. Moreover, issues of migration and freedom 

of movement, as demonstrated by Brexit, can have politically devastating results. 

In the lead up to Brexit, free movement of EU citizens was one of the key issues 

that ultimately led to the UK exiting the EU.33 

Furthermore, given the conflict between CJEU decisions and national institutions, 

these CJEU decisions may lead Member States to reform their respective 

secondary legislation to get around or even reverse the CJEU approach. If such 

reforms are challenged at the EU level, CJEU judges will again interpret those 

new laws in light of existing EU law, thus continuing to set the limits of Member 

 
30 Sophie Latraverse, “The Litigation of Anti-Discrimination Cases in France by 

Collective Actors:"A Selective Mobilization Hindered by Tradition” in Elise 

Muir, Claire Kilpatrick, Jeffrey Miller, and Bruno de Witte (eds), How EU Law 

Shapes Opportunities for Preliminary References on Fundamental Rights: 

Discrimination, Data Protection and Asylum (2017) EUI Working Papers 

2017/17, 55. 
31 Carlo Ruzza, “Civil Society Actors and EU Fundamental Rights Policy: 

Opportunities and Challenges” (2014) 15 Hum Rights Rev 71. 
32 C-165/16 Toufik Lounes v Secretary of State for the Home Department 

ECLI:EU:C:2017:862. 
33 Magdaléna Svobodová and Václav Šmejkal, “ECJ´s New Role – Guardian of 

Open but not Socially Inclusive Europe?” (2018) 2 Eastern European Journal of 

Transnational Relations 11, 27. 
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States’ national autonomy in the fundamental rights in question34 – till Member 

States reach consensus to reform the EU Treaties, the primary laws – the clashes 

between institutions at the supranational and national levels are inevitable and 

recurrent. Free movement of EU citizens is clearly a highly contested and sensitive 

area in relation to fundamental rights, so as anti-discrimination. Yet, EU 

institutions have been failing in conferring more weight to the legitimate interests 

of Member States to maintain a delicate balance between fundamental rights and 

sovereign rights of Member States, which further divides the EU legal order. 

FUNDAMENTAL RIGHTS’ LEGITIMIZING 

FUNCTION? 

Rights are widely perceived as having intrinsic values themselves. Communities 

that respect, safeguard, and promote rights are therefore often seen as fair and 

cohesive. Where rights are fundamental, such rights are even more intrinsically 

valuable and further add to the fairness and cohesiveness of the concerned 

communities.35  

Theoretically, progressive developments of fundamental rights serve a 

legitimizing function for the EU as well as CJEU vis-à-vis EU citizens, given the 

assumption that by promoting EU citizens’ rights, these supranational institutions 

may increase their popularity among EU citizens.36 The protection of fundamental 

rights is also perceived as being capable of promoting European integration. 

Indeed, the objective of the Charter is not only legal protection of fundamental 

rights by making rights more visible to EU citizens. The Charter also serves the 

wider political purpose of enhancing EU’s internal legitimacy by providing an 

explicit “bill of rights” that may further contribute to the project of identity 

building underlying the concept of EU citizenship.37 

 
34 Ibid., 28. 
35 Eric Jones, Anand Menon and Stephen Weatherill, The Oxford Handbook of 

the European Union (1st edn, Oxford University Press 2012), 739. 
36 Leconte and Muir (n 2), 17-18. 
37 Pérez (n 11), 1091. 
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However, following on the discussion in Sections 3 to 5, it is submitted that the 

development of fundamental rights by EU institutions has so far failed to properly 

account for interests exogenous to the EU legal order, including national 

resistance, will-formation through political processes, and the socio-cultural 

embeddedness of law. This failure puts at risk the legitimacy of the CJEU in 

particular, as it is perceived as replacing the role of national and supranational 

legislatures, as well as renders developments of fundamental rights a source of 

division in the EU legal order. As a result, not only do EU institutions fail to obtain 

the additional legitimacy they sought through developing fundamental rights, legal 

and administrative compliance mechanisms that enforce EU decisions on 

fundamental rights which are of a coercive nature also lack legitimacy.38 

CONCLUSION 

This article argues that the concern that fundamental rights are potentially divisive 

whilst they are also a cohesive force in the EU legal order remains true today. 

Sections 2 to 4 demonstrate how acts by EU institutions, most notably the CJEU, 

regarding fundamental rights have been contributing to growing national 

resistances against the EU legal order. Section 2 argues that the CJEU has taken 

an over-expansionist approach in interpreting and hence advancing fundamental 

rights in the EU, when such advancements should instead be pursued by 

democratic political processes; Section 3 describes the danger of CJEU decisions 

interpreting fundamental rights which are contentious matters among Member 

States being perceived as neglecting their individual socio-cultural contexts; while 

Section 4 focuses on the clashes between EU institutions and Member States. 

Finally, Section 5 argues that developments of fundamental rights by EU 

institutions have failed to serve the legitimizing function they aim to, and instead 

compromised their legitimacy, especially that of the CJEU. 

THE WAY FORWARD 

Based on Sections 2 and 3, it is suggested that instead of authoritatively imposing 

interpretations on fundamental rights on Member States, there should be greater 

dialogue between the CJEU and national courts regarding fundamental rights. This 

 
38 De Witte (n 18), 1549. 
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would improve the CJEU’s understanding of the competing interests and values 

at different levels of the structure, potentially making future rulings less divisive. 

It is further suggested that, for fundamental rights to act solely as a cohesive force 

in the EU legal order as they are anticipated to, any proactive intervention in this 

respect should be mediated through political processes but not solely through the 

CJEU. It should also accommodate for possibly divergent domestic sensitivities.  

However, current legal institutions of the EU do not facilitate dialogues with 

national courts or addressing claims to diversity. Without further reforms of the 

EU legal order, it appears that fundamental rights would remain as a divisive 

force as much as it can potentially be conducive to the cohesion of the EU legal 

order. 

  



 

STATE OMISSIONS IN THE 

INTER-AMERICAN 

COURT: CAUSATION, 

POSITIVE OBLIGATIONS 

AND THE RIGHT TO LIFE
Martin Tamayo Serrano* 

ABSTRACT 

This article explores causation as the connection between State omissions and 

violations of positive obligations in the Inter-American jurisprudence in the 

realm of the right to life. International law identifies mainly two frameworks to 

analyse this State responsibility: the degree of control and a causation test. The 

former in the Draft Articles on Responsibility of States for Internationally 

Wrongful Acts is required for attribution. The latter test determines whether a 

State violated its obligation Non-State Actors’ right to life. In the Inter-American 

Court of Human Rights, control is sometimes a trigger for responsibility, 

conflating direct and indirect duties, the obligations to respect and to protect 

while clouding the origin of the obligation. In applying the causation test, the 

Court avoids assessing its composition, conflating each step’s evaluation, and 

mixing theories of direct attribution by complicity and indirect responsibility by 

omission, while understating the subjective appraisal of due diligence. The 

positive obligation scope was invariably expanded to protect the right to life 

while blurring the precision of the elements and pattern of causation. This 

undermines the clarity of the scope of obligations to protect the right to life and 

even generates negative policy incentives for States and unfair results for 

victims. 
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INTRODUCTION 
 

Facing the imperative protection of human life and the concerns and thoughts 

aroused by death, it is tough to dogmatically separate juridical considerations 

from moral ones (…). International Human Rights Law, in its evolution (…) 

definitively must not remain insensible or indifferent to these questions.1 

The Inter-American Court of Human Rights (IACtHR) has been praised for 

interpreting positive obligations since the ‘path-breaking judgment’ Velásquez-

Rodríguez.2 This entails an ‘evolutive interpretation’ of the American Convention 

on Human Rights (ACHR) as a ‘living’ instrument to assess State responsibility.3 

In sanctioning Honduras in this ruling, the IACtHR reaffirmed that States are 

responsible for wrongful acts from which a responsibility arises. In application of 

the ACHR that defines the preconditions for state responsibility, the Court 

established that any violation of an international obligation, by proving a breach 

and attribution of an internationally wrongful act, entails a duty of reparation.4 

Positive obligations imply that States not only have to abstain from violating rights 

but also take actions necessary to enable the exercise and enjoying rights and 

freedoms.5 

 

* LLB from San Francisco de Quito University. LLM in Public International 

Law from the London School of Economics and Political Science. Former civil 

servant at the Ecuadorian Ministry of Foreign Affairs and project officer at the 

United Nations Office on Drugs and Crime. Current Program Operations 

Associate at the Warnath Group 
1 Villagrán Morales and others v Guatemala [1999] IACtHR Series C-No.63 

Concurring opinion Cançado and Abreu [11]. 
2 Susan Marks and Azizi Fiorentina, ‘Responsibility for Violations of Human 

Rights Obligations: International Mechanisms’ in James Crawford and others 

(eds), The law of international responsibility (Oxford University Press 2010) 

729. 
3 Advisory Opinion OC-16/99 (IACtHR) [114]. 
4  James Crawford and others (eds), The Law of International Responsibility 

(Oxford University Press 2010) 739. 
5  Eduardo Ferrer and Carlos Pelayo, ‘Analysis of Article 1 of the Convention of 

San Jose’ [2012] Estudios Constitucionales 53, 154. 
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The differentiated assessment of causation for State responsibility by the IACtHR 

might be laudable to fit the project of ‘humanisation’ of international law, framing 

human rights as erga omnes obligations.6 In Pellet’s vision, at the heart of 

international law, State responsibility is disguised as a neutral and pseudo-

scientific matter; however, it is not only a dogmatic debate, it implies deeper 

ideological and political consequences.7 The progressive thrust of the IACtHR 

could hide an unwarranted setback by the incoherent assessment of causation for 

violations of positive obligations by omission. 

Positive obligations are divisive because of their open-ended and excessively 

vague character.8 Given that States are not responsible for all failures to prevent a 

violation, the Court delimits the obligation to protect with different standards.9 

The right to life not only implies an obligation to respect by not violating it,10 but 

also an obligation to protect and adopt measures to preserve it.11 The scope of 

these preventive measures is constantly expanded and undermined12 through the 

interpretation of causation. When harm is induced by non-State actors (NSAs), 

liability is analysed through causation for the State’s failure to prevent wrongful 

conduct.13 The relevance of causation might be understated, and its analysis by 

 
6 Theodor Meron, The Humanization of International Law (Martinus Nijhoff 

2006) 247. 
7 Alain Pellet, ‘La codification du droit de la responsabilité internationale: 

tâtonnement et affrontements’ in Georges Abi-Saab (ed), L’ordre juridique 

international, un système en quête d’équité et d’universalité (Martinus NIjhoff 

2001) 286. 
8 Olivier De Schutter, International Human Rights Law: Cases, Materials, 

Commentary (Cambridge University Press 2014) 401. 
9  Franz Ebert and Romina Sijniensky, ‘Preventing Violations of the Right to 

Life in the European and the Inter-American Human Rights Systems: From the 

Osman Test to a Coherent Doctrine on Risk Prevention?’ (2015) 15 Human 

Rights Law Review 343, 344. 
10 Organization of American States (OAS), American Convention on Human 

Rights 1969. Art. 4. 
11 Advisory Opinion OC-23/17 (IACtHR) 108 Expressed as a duty to ensure by 

the IACtHR, I will refer to positive obligations and obligations to protect 

interchangeably. 
12 De Schutter (n 8) 392. 
13 Dimitris Xenos, The Positive Obligations of the State under the European 

Convention of Human Rights (Routledge 2012) 101 
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international courts is considered ‘usually haphazard and unprincipled’;14 and its 

operation understudied in the European Court of Human Rights (ECtHR).15 In the 

IACtHR, causation is typically subsumed as part of attribution and positive 

obligations.16 

To frame the study on comparable grounds of an often-litigated topic in the 

IACtHR,17 causation will be analysed in light of the right to life guaranteed in 

Article 4 of the ACHR.18 It encompasses human dignity and is a prerequisite for 

enjoying all other entitlements.19 To protect this right, the IACtHR assesses 

causation in State omissions. However, its treatment lacks coherence and 

systematic argumentation.20 Studies on causation, omission, and positive 

obligations by Stoyanova21 and Ebert and Sijniensky22 in the ECtHR will be used 

for reference because of the European influence in the IACtHR on this field. 

This paper explores causation as the connection between State omissions and 

violations (as a cause and effect) in the context of positive obligations in the Inter-

American jurisprudence. What interpretative pattern does the IACtHR adopt to 

link a State omission to a violation of a positive obligation? I suggest that the 

incoherent pattern in assessing causation by omission in positive obligations 

 
14 Ilias Plakokefalos, ‘Causation in the Law of State Responsibility and the 

Problem of Overdetermination: In Search of Clarity’ (2015) 26 EJIL 471, 473. 
15 Vladislava Stoyanova, ‘Causation between State Omission and Harm within 

the Framework of Positive Obligations under the European Convention on 

Human Rights’ (2018) 18 Human Rights Law Review 309, 310. 
16 Raphaële Rivier, ‘The Content of International Responsibility’ in James 

Crawford and others (eds), The law of international responsibility (Oxford 

University Press 2010) 745; Víctor Abramovich, ‘Responsabilidad estatal por 

violencia de género’ 1, 8. 
17 IACtHR, ‘40 Años Protegiendo Derechos’ (IACtHR 2018) 32. Between 1979 

and 2018, the IACtHR found 94 violations to the right to life in 217 cases.  
18 Organization of American States (OAS), American Convention on Human 

Rights 1969 art 4. 

‘1. Every person has the right to have his life respected. This right shall be 

protected by law and, in general, from the moment of conception. No one shall 

be arbitrarily deprived of his life.’ 
19 Villagrán Morales and others v Guatemala (n 1) [124]. 
20 Ebert and Sijniensky (n 9) 345.  
21 Stoyanova (n 15). 
22 Ebert and Sijniensky (n 9) 345.  
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undermines the clarity of the scope and depth of obligations to protect the right to 

life. 

First, I analyse the central role of causation in shaping the scope of positive 

obligations to protect the right to life in the Inter-American jurisprudence, 

especially in the attribution of responsibility for the conduct of NSAs. The Court 

delimits responsibility for protecting life by omission in two forms: degree of 

control and a causation test. As such, the standard of control set in the Draft 

Articles on Responsibility of States for Internationally Wrongful Acts 

(ARSIWA)23 and the proximity required for attribution are contrasted with the 

IACtHR jurisprudence. Subsequently, the causation test for positive obligations is 

dissected to understand the assessment of knowledge of a real and immediate risk, 

the identifiability criterion to singularize the risk, and the ex post appraisal of the 

reasonable possibility to prevent foreseeable harm. In each phase, the 

unpredictable reasoning on causation generates mixed legal and policy 

consequences for States on the scope of positive obligations to protect life. 

1. THE CENTRAL ROLE OF CAUSATION IN 

SHAPING POSITIVE OBLIGATIONS 

In the first section, the expansion of positive obligations involves a novel 

interpretation of causation in the IACtHR. Causation emerges as a central element 

for shaping the definitive positive obligations to protect life through the 

assessment of the suitability of preventive measures.24 In this process, the Court 

frames which positive obligations trigger State responsibility by omission for 

actions of NSAs. In simplified terms ‘causation (…) is understood as the process 

of connecting an act (or omission) with an outcome as cause and effect’.25 In 

human rights, according to Skogly, causation and attribution operate in two stages: 

factual causality is established to define which omission triggered a negative 

 
23 Without a binding force, ARSIWA remain a guidance in international law that 

mixes a codifying project and a progressive normative reading of international 

law. 
24 Laurens Lavrysen, ‘The Scope of Rights and the Scope of Obligations’ in Eva 

Brems and Janneke Gerards (eds), Shaping Rights in the ECHR (Cambridge 

University Press 2013) 164. 
25 Plakokefalos (n 14) 472. 
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outcome, and then attribution involves an application of controversial legal 

principles that link State omissions to international responsibility.26 In this context, 

the evaluation of responsibility by omission and the scope of positive obligations 

is contentious.27 In the IACtHR, the controversial nature of causation is reflected 

in cases of violations to the right to life.  

A. Expansive interpretation of positive obligations to 

protect life 

First, the scope of protection of the ACHR was expanded by the IACtHR 

interpretation of positive obligations in the right to life. Positive obligations 

require ‘States to adopt all appropriate measures to protect and preserve the right 

to life’ while negative ones presuppose respect for the prohibition of arbitrary 

deprivation by public powers.28 To this end, obligations under the ACHR are 

considered erga omnes. This entails that positive obligations of States have an 

impact and effect between citizens under their jurisdiction.29 As such, in 

Velásquez-Rodríguez positive obligations were interpreted to cover transgressions 

of the right to life by NSAs, triggering a duty to prevent violations under articles 

1.1 and 2 of the ACHR, including responsibility for governmental omissions.30 In 

McCorquodale’s interpretation of Velásquez-Rodríguez, international 

responsibility is caused when acts or omissions attributable to the State fail to 

prevent a violation by NSAs in certain conditions.31 The obligation to protect from 

violations to the right to life was extended from a vertical relation between State 

and citizens to inter-personal relations. 

 
26 Sigrun Skogly, ‘Causality and Extraterritorial Human Rights Obligations’ in 

Malcolm Langford and others (eds), Global Justice, State Duties (Cambridge 

University Press 2012) 235–238. 
27 Marks and Fiorentina (n 2) 736. 
28 González and others ('Cotton Field’) v Mexico [2009] IACtHR Series C-

No.205 [245]. 
29 ‘Mapiripán Massacre’ v Colombia [2005] IACtHR Series C-No.134 [111]. 
30 De Schutter (n 8) 392; Gonzáles Lluy and others v Ecuador [2015] IACtHR 

Series C-No.298 [170]. 
31 Robert McCorquodale, ‘Impact on State Responsibility’ in Menno Kamminga 

and Martin Scheinin (eds), The Impact of Human Rights Law on General 

International Law (Oxford University Press 2009) 247. 
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In this context, the IACtHR established the objective character of State 

responsibility in the attribution of human rights violations. The requirement of 

fault or intention in the violation’s assessment was deemed irrelevant.32 The causal 

analysis operates through a prism of objective responsibility for the violation of a 

primary obligation.33 By the creation of an adjuratory body to asses responsibility 

with binding decisions ‘Inter-American responsibility becomes an objective 

concept’.34 Objective attribution is often justified by the effective application of 

obligations and the ACHR’s special character as an international human rights 

instrument.35  

The ACHR has been framed, without strong support, as lex specialis in relation to 

rules of State responsibility in international law.36 The principles of attribution are 

made flexible to require less precision in the appraisal of responsibility. This 

approach might fit Article 55 of ARSIWA, which recognizes the prevalence of 

principles of attribution for sub-regimes like human rights.37 However, human 

rights have already infused international law on State responsibility, rendering this 

sub-regime less autonomous than assumed.38 Nevertheless, beyond the mention of 

articles 1.1 and 2 of the ACHR as lex specialis, the lack of clarity over the lex 

applicable for the assessment of causation undermines the coherency of the criteria 

to define responsibility for transgressions of positive obligations. 

Moreover, the standard of objective responsibility might be inappropriate for 

violations of positive obligations by omission. In Article 16 of the ARSIWA, a 

breach of international law is framed as an action non-compliant ‘with what is 

required of’. This is sometimes conceived as an ‘objective’ element of state 

responsibility, whereas the attribution exercise would be the ‘subjective’ 

 
32 Velásquez-Rodríguez v Honduras [1988] IACtHR Series C-No.4 [173]. 
33 James Crawford and others (eds), The Law of International Responsibility 

(Oxford University Press 2010) 209. 
34 Rivier (n 16) 752. 
35 Lucas Lixinski, ‘Treaty Interpretation by the Inter-American Court of Human 

Rights: Expansionism at the Service of the Unity of International Law’ (2010) 

21 European Journal of International Law 585, 589.  
36 ‘Mapiripán Massacre’ v Colombia (n 29) [107].  
37 James Crawford, ‘Draft Articles on Responsibility of States for Internationally 

Wrongful Acts, with Commentaries’ (ILC 2001) Vol. 2 Part.2 340. 
38 Marks and Fiorentina (n 2) 737. 
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element.39 Even if initially conceived for contract law, Chen-Wishart’s definition 

analysis through the prism of the applicable standard can be extended to 

international law to consider objectivity as ‘infused with a bias in favour of the 

just and reasonable interpretation.’40 In international law, attribution is a legal 

process that requires the analysis of the applicable standards, so the ‘subjective’ 

part of the analysis of a breach also incorporates an ‘objective’ character. 

Furthermore, even if national legal systems have developed objective 

responsibility standards, it is not possible to extract a general principle that would 

be applicable in international law thus far.41 In Crawford’s reasoning, the 

dichotomy between subjective and objective responsibility is ill-suited to 

differentiate attribution.42 In particular, to define if a positive obligation was 

breached by omission, it necessarily depends on the extent of the original 

obligation. The discussion of the content of the initial substantive obligation can 

become endless since it requires an analysis of attribution for omissions.43 

As a legal exercise, attribution of responsibility presumes an objective character. 

Positive obligations require due diligence.44 Requirements for indirect 

responsibility, like establishing knowledge for due diligence, already imply a 

subjective element, which renders this dichotomy ‘confusing and is best 

avoided’.45 Tzevelekos argues that in indirect attribution of violations by 

omission, the assessment of due diligence is a subjective exercise of appraising 

the availability of suitable means.46 Objective responsibility is concerned with the 

result of an obligation´s breach. In contrast, the assessment of the violation of a 

 
39  James Crawford, ‘Second Report on State Responsibility’ (ILC 1999) 

A/CN.4/498 11. 
40  Mindy Chen-Wishart, ‘Objectivity and Mistake: The Oxymoron of Smith v. 

Hughes’, Exploring contract law (Hart 2009) 351. 
41  Rivier (n 16) 11. 
42 James Crawford, ‘Second Report on State Responsibility’ (ILC 1999) 

A/CN.4/498 9. 
43  Gordon A Christenson, ‘Attributing Acts of Omission to the State’ 60, 326. 
44 Lavrysen (n 24) 169. 
45  Crawford (n 39) 10. 
46 Vassilis Tzevelekos, ‘Reconstructing the Effective Control Criterion in 

Extraterritorial Human Rights Breaches: Direct Attribution of Wrongfulness, 

Due Diligence, and Concurrent Responsibility’ (2014) 36 Michigan Journal of 

International Law 129, 156. 



70 

[Vol. VIII]      STATE OMISSIONS IN THE INTER-AMERICAN COURT 

 
 

positive duty (i.e. an obligation of conduct) requires a ‘subjective appreciation of 

the means for prevention that are necessary in light of the particular circumstances 

(…) the availability of those means (…) the knowledge or the foreseeability of a 

breach’.47 The IACtHR makes no distinction between assessing direct 

responsibility for an obligation to respect or indirect for an obligation to protect, 

as all are subject to an objective responsibility paradigm.48 The following section 

explains that this lack of differentiation between direct and indirect responsibility 

contributes to an inconsistent causal analysis in the IACtHR.49 

B. Scope and depth of positive obligations 

Second, the appraisal of causation in State responsibility by omission shapes the 

scope of the positive obligation that should be fulfilled. According to Clapham, 

‘[w]hether or not an omission gives rise to a violation of international law depends 

on the primary substantive international obligation in question’.50 The definitive 

scope of positive obligations will be defined by the procedural and substantive 

content of the right to life, as interpreted by the IACtHR.51 Since an omission 

triggers responsibility, the causal link between the harm and the inaction is key to 

understanding the intensity of the original State obligation. According to Judge 

Medina, the clarification of the obligation requires a hermeneutic exercise to 

define the content and amplitude of each right.52 The abstract content of the right 

is contoured by the scope of protection that States must guarantee in a factual 

context.  

Further, the scope of positive obligations and future preventive measures to protect 

the right to life is shaped by the interpretation of causation.53 Plakokefalos 

considers that flaws have emerged in the evaluation of causality for state 

 
47 ibid 157. 
48 ‘Mapiripán Massacre’ v Colombia (n 29) [212]. 
49 Monica Hakimi, ‘State Bystander Responsibility’ (2010) 21 EJIL 341, 353. 
50 Andrew Clapham, Human Rights Obligations of Non-State Actors (Oxford 

University Press 2006) 348. 
51 Advisory Opinion OC-23/17 (n 11) [118]. 
52 Cecilia Medina, La Convención Americana: Teoría y Jurisprudencia 

(Universidad de Chile 2005) 30. 
53 Eva Brems and Janneke Gerards (eds), Shaping Rights in the ECHR 

(Cambridge University Press 2013) 2–4. 
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responsibility in court decisions.54 He analyses cases from the International Court 

of Justice, including the Corfu Channel and Barcelona Traction, to demonstrate 

how causal analysis is avoided in the decisions, becoming open to speculation on 

how the actual breach was connected to the obligation to offer reparations.55 The 

importance of causation lies in increasing the legitimacy and predictability of 

decisions through argumentative coherence.56 More importantly, the causal 

‘analysis is critical for purposes of both assessing liability and crafting appropriate 

and responsive remedial measures’.57 An incoherent standard for responsibility 

implies loopholes in responsibility and undermines the guidance to design 

preventive public policies to forestall violations.58 In this form, the analysis of 

omissions helps understand the obligation that States failed to fulfil as guidance 

to protect the right in similar contexts in the future. 

One might consider irrelevant the study of causation to understand the scope of 

positive obligations since the corpus juris of human rights law, including soft-law, 

already develops its content.59 However, international courts hold a special 

position to define the scope of primary obligations subject to contentious debates, 

such as positive obligations.60 Regarding these obligations, Xenos argues that the 

scope of a protected interest in a binding treaty concerns ‘the conceptual meaning 

of a human right that can be discerned from the literal reading of the relevant 

provisions and their judicial interpretation’.61 This implies that the scope of the 

obligation to protect is shaped by the interpretation of its content.62 Therefore, the 

 
54  Ilias Plakokefalos, ‘Causation in the Law of State Responsibility and the 

Problem of Overdetermination: In Search of Clarity’ (2015) 26 EJIL 471, 479. 
55  ibid 486. 
56 Plakokefalos (n 13) 492. 
57 Tara Melish, ‘The Inter-American Court of Human Rights: Beyond 

Progressivity’ in Malcolm Langford (ed), Social rights jurisprudence: emerging 

trends in comparative and international law (Cambridge University Press 2008) 
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58  Víctor Abramovich, ‘From Massive Violations to Structural Patterns’ (2009) 

6 Sur international journal on human rigths 7, 57. 
59 Advisory Opinion OC-16/99 (n 3) [113]–[115]. 
60 See De Schutter (n 8). 
61 Xenos (n 13) 92. 
62 Brems and Gerards (n 53) 4. 
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definition of expected State behaviour can be clarified through the analysis of the 

elements of causation.  

C. Causation and non-State actors 

Third, under the duty to protect, the IACtHR extended obligations to inter-

personal relationships for which States have indirect responsibility. This form of 

responsibility would arise when the State tolerates or fails to prevent human rights 

violations by NSAs under certain circumstances. The Court adopted the ‘third-

party effect of rights theory’ (Drittwirkung) as an extension of positive obligations 

based on their erga omnes character, so NSAs have the duty to respect the human 

rights of other individuals.63 In Mapiripán Massacre, this reasoning was extended 

to the prevention of risks to the right to life by NSAs.64 This extension requires an 

individualized analysis to define the conditions to attributing responsibility for 

violations by omission. Lavrysen suggests that the IACtHR interpreted this theory 

expansively to apply ‘indirectly’ to interpersonal relations through State 

intermediation.65 This theory influenced the interpretation of causation since 

States are required to demonstrate a lack of direct responsibility, as well as that 

they took preventive measures or investigated human rights violations.66 

In the assessment of preventive measures for risks generated by NSAs, a further 

challenge for the IACtHR remains how to frame a positive obligation that ‘strikes 

a fair balance between the interests of the individual and those of the society at 

large (…) given the potentially far-reaching consequences for policy-making and 

public budgets’.67 The open-ended nature of obligations and the limited 

availability of resources imply that courts define under which circumstances States 

fail to comply with positive obligations. In the right to life, the obligation to protect 

seems to be equated with a duty to prevent, and the content of the obligation is 

expanded with each case decided by the IACtHR.68 

 
63 Advisory Opinion OC-18/03 (IACtHR) [140]. 
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At this point, the IACtHR expanded the scope of the obligation to protect life with 

an innovative interpretation of State responsibility and causation. Causation is 

analysed through a frame of objective responsibility that seems unfit for positive 

obligations, which still maintain a degree of subjectivity in the appraisal of due 

diligence. In this process, the interpretation of positive duties shapes the definitive 

obligations that arise from interpreting the link between an omission and a breach 

of the ACHR. Yet, the IACtHR seems to have confused the causal test for 

responsibility by omission. 

As discussed above, the lack of a principled standard of causation generates an 

unstable guideline to prevent human rights violations. Beyond reparations, states 

are unable to determine which actions triggered international responsibility and 

adapt their behaviour accordingly. From this perspective, I will analyse the first 

of two approaches adopted by the IACtHR to delimitate responsibility in positive 

obligations by omission to protect the right to life: assessment of the degree of 

State control over the activity to define liability. 

2. STATE CONTROL AND CAUSATION BY 

PROXIMITY 

In the second section, ARSIWA will be critically assessed as a framework of 

attribution that subsumes causation in international law. Against the backdrop of 

the definition in ARSIWA, I will contrast the causal analysis of control in cases 

of paramilitary activities where the risk is partially generated by the State, as well 

as the concession of public health services. The IACtHR uses these two scenarios 

to frame causation concerning the degree of control. The State is considered 

responsible for the fatal actions carried out by NSAs where the State holds a 

guarantor position.69 

A. Control, proximity and attribution in ARSIWA 

Responsibility for a wrongful act requires the delimitation of a positive obligation 

and then judging whether it was breached by a State omission. Causation 

establishes the link between the omission and the breach, which is different from 

attributing actions of NSAs to the State. However, to understand how an omission 

 
69 ‘Pueblo Bello Massacre’ v Colombia [2006] IACtHR Series C-No.140 [139]. 
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and harm can be linked to an international obligation breach, I refer to the 

ARSIWA to draw from the discussions on attribution.70 

In the Article 2 of the ARSIWA, attribution requires a connection between State 

conduct and international responsibility.71 The International Law Commission 

(ILC) expounds that ‘attribution of conduct to the State […] is based on criteria 

determined by international law and not on the mere recognition of a link of 

‘factual causality’.72 Attribution would not be a matter of fact but a normative 

operation that relates a harm to the breach through the application of rules of 

international law.73 Plakokefalos explains that the ILC, without justification, 

assumes that causation is incorporated and conflated with attribution.74 This 

renders useless the verification of a factual causal link between the omission and 

the wrongful act because the analysis is only conducted at the normative level, so 

attribution operates as a principle of interpretation.75 

The establishment of State responsibility implies that causation is part of the 

appraisal of the factual link between harm and omission and, simultaneously, the 

normative connection between the omission and the international law breach. This 

is the vision adopted by the IACtHR.76 This approach seems ill-suited for positive 

human rights obligations. Bystander responsibility has been a longstanding issue 

since Velásquez-Rodríguez, where the duty to protect and attribution for the abuse 

are conflated ‘because decision-makers invoke principles of attribution to justify 

outcomes on the obligation to protect’.77 Attribution helps understand when an 

omission can be treated as a cause for a breach, but causation establishes the 

definitive link between the omission and the outcome that originated the breach. 

 
70 ILC, ‘Draft Articles on Responsibility of States for Internationally Wrongful 
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For the IACtHR, the core of the assessment of causation is mainly unregulated 

and requires the use of extra-legal parameters to define the factual link.78 

In this context, the conceptual proximity between an omission and a human rights 

violation would be a proxy for causation in State responsibility. The ILC has been 

criticized for being silent on causation (i.e the requirement of a causal link to find 

a breach) so courts have developed the causal analysis.79 Even so, in examining 

the justifications for reparations for a wrongful act in Article 31 of ARSIWA, the 

ILC hints that a ‘proximate cause’ would be necessary to define the link between 

the wrongful act and the injury. 80 Applying Plakokefalos’ model to improve 

clarity for causation to this study, the causal inquiry can be divided into two parts: 

first, ‘cause in fact’ proves the causal connection between the State omission and 

the harmful result; second, the ‘proximity’, also known as the scope of 

responsibility, proves for ‘which consequences of the wrongful act should the 

defendant be responsible’.81  

This ‘proximate cause’ limits State responsibility where a connection to a harmful 

result is established. This proximity requirement is similar to the IACtHR pattern 

in violations of the right to life by omission. But as it is demonstrated below, there 

is no distinction between the two parts (‘cause in fact’ and ‘proximity’) in the 

analysis of causation. The Court however, considers States do not possess an 

unlimited responsibility for all human rights violations between NSAs; the 

assignment of responsibility is triggered by the proximity of the scope of excepted 

conduct vis-à-vis the obligation to protect in certain conditions.82  

The degree of State control over harmful activities shapes the scope of positive 

obligations.83 Normally, the purpose of ARSIWA in attribution is to link the 

conduct of NSAs, de jure (Article 4) or de facto (Article 8), to State actions and 

find international responsibility.84 Seemingly, ARSIWA would not be relevant for 
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positive obligations, which do not require attribution of third-parties’ conduct to 

the State but rather protection against transgressions by NSAs.85 Even so, as 

Skogly suggests, ARSIWA by analogy defines that a close or significant cause is 

necessary to link an omission to a human rights violation.86 The connection 

between omission and violation of the ACHR requires States to exercise enough 

control over the situation, with conceptual proximity as it is framed by the ILC.87 

As such, control over the situation outlines the conceptual proximity of the causal 

link and shapes the intensity of positive obligations in ARSIWA. With this 

framework, I will assess how the standard of control over the risk has been 

interpreted by the IACtHR to find States liable for a failure to protect the right to 

life. The lack of support for a form of attribution that subsumes causation seems 

to be replicated by the IACtHR in evaluating the right to life. The confusions and 

tensions that arise from the interpretation of ARSIWA are replicated and expanded 

by the IACtHR. 

B. Degree of control to assess causation in the IACtHR 

The degree of control is assessed for causation between omissions and the 

violation of the right to life where States hold a guarantor position in two 

scenarios. First, I analyse violent deaths by NSAs in paramilitary activities and 

then concessions of public services to NSAs regulated by the State. In both 

contexts, a guarantor position arises because States shape the social construction 

and consolidation of certain risks through the exercise of public powers.88 

In the first context, the IACtHR lacks a clear assessment of the trigger of a 

violation by conflating direct and indirect responsibility based on control. In the 

Marpiripán Massacre, the assignment of blame was apparently based on control 

over the situation as a form of attribution, but ultimately, complicity was used to 

find State responsibility. Colombia acknowledged the massacre’s occurrence but 

rejected the attribution of these actions to the State relying on ARSIWA for lack 

of a de facto or de jure link with NSAs’ conducts.89 In the only paragraph that 

analyses attribution with the facts, the Court decided that ‘both the behaviour of 
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its own agents and that of the members of the paramilitary groups are attributable 

to the State insofar as they in fact acted in a situation and in areas that were under 

State control’.90 The assumption that control over a defined territory is sufficient 

to trigger attribution is inconsistent. In the interpretation of the ACHR’s 

jurisdiction, the State already has a presumption of control over its territory. 

‘Effective control’ becomes relevant primarily in extraterritorial human rights 

violations.91 According to Lanovoy, in this case, a new standard for attribution 

based on complicity was created for positive obligations.92  

If control over the territory was not relevant, then control of the situation was the 

attribution’s trigger. The State would have breached a direct obligation to respect 

the right to life because the actions of NSAs were attributable to it. Still, in the 

same paragraph, the Court declares that even without proof of connection between 

the paramilitary and the State, ‘the massacre could not have been prepared and 

carried out without the collaboration, acquiescence, and tolerance, expressed 

through several actions and omissions, of the Armed Forces of the State’.93 Hence, 

in the causal analysis, the IACtHR first refers to control as the source of direct 

responsibility for an obligation to respect but then considers omissions in the 

obligation to protect as the trigger for indirect responsibility, without any 

differentiation. But is it possible to assess a violation of both the obligation to 

respect and to protect as a whole, or should it be done separately?94  

The reasoning might be an evolutive interpretation that acknowledges the 

complementary nature of the obligation to protect as an extension of the negative 

obligation to respect.95 Because of the practical difficulty of distinguishing them, 

Lavrysen considers that all obligations carry a positive and a negative aspect, so 

rights should not be differentiated by their correlative duties.96 Nonetheless, if the 

State fails to comply with its obligation to respect, attribution of the acts implies 
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direct responsibility for violating a treaty obligation.97 In contrast, Hakimi 

emphasizes that ‘[o]bligations to protect are less onerous: a State must try to 

protect persons from abuse, but it need not guarantee that persons will be 

protected’.98 A duty to protect relates to an obligation of means, which is more 

flexible than an obligation to respect, strictly linked to a result. As such, 

‘obligations of conduct are less burdensome and easier to execute than obligations 

of result’.99 The lack of precision in the trigger of responsibility could generate 

confusion. This dichotomy between duties of conduct or result is the measure of 

content and establishes the scope and character of State obligations.100 This 

conflation could cloud the definitive content of positive obligations to protect life. 

The second scenario relates to life protection obligations in the control of public 

services delegated to NSAs. When states delegate the delivery of a public service 

to a private entity, they do not relinquish their responsibility as guarantors in the 

delivery of those services.101 The duty to regulate and control those activities 

remains unchanged. The contentious elements involve the definition of public 

service and the scope of expected behaviour under States control.102 In public 

health services, the ‘expectation that in certain areas the State assumes control 

shapes the approach to causation’.103 The Court’s assumption of State control over 

the services triggers a higher threshold of positive obligations.  

As it was demonstrated in Ximenes Lopes, the nature of the delegated activity 

defines the degree of control required to assign responsibility. Addressing the 

death of a person with a disability in a nursing home, the IACtHR analysed State 

responsibility in the concession of public health services.104 Without an express 

mention of Article 5 of ARSIWA, the Court mentioned that the conduct ‘of a 

person or entity which, though not a state body, is authorized by the State 

legislation to exercise powers entailing the authority of the State […] must be 
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deemed to be an act by the State’. This describes an intermediate liability, between 

the obligation to respect and the obligation to protect, through the exercise of 

delegated public powers.105 Private clinic staff’s actions were directly attributable 

to the State, as its own acts, because of the unified quality of the public health 

system.106  

A similar assessment by control to define causation was used for medical 

malpractice that provoked Albán Cornejo’s death. Responsibility is also 

‘generated by the omission of the duty to supervise the rendering of the public 

service to protect the mentioned right [to life]’107 in a private hospital. This 

reasoning was reiterated in Gonzáles Lluy for the ‘serious omission of the State’ 

in the supervision of a blood bank that resulted in a fatal human immunodeficiency 

virus (HIV) infection.108 However, the Court equated a positive obligation by 

omission to a violation of a negative obligation by affirming death occurred by 

‘the failure to put a person’s life at risk’.109 Control over the delegated services 

entails a positive obligation of public services’ oversight. This produces direct 

liability for NSAs’ conduct in public health because the State becomes a guarantor 

of the right to life.110 The Court seems to lessen the strictness of causality between 

omission and State responsibility because of the higher threshold of presumed 

control exercised over delegated public services involving a primordial protected 

interest like the right to life. 

In this way, the concept of control in ARSIWA was translated into a causal link 

for NSA actions for paramilitary activities and delegation of public health 

services. In the former, the IACtHR reiterated the subordination of causation to 

attribution in the same normative operation. Direct responsibility was conflated 

via complicity and indirect responsibility by tolerance in the assessment of 

causality for paramilitary actions. In the latter, public services’ delegation 

involving the right to life, with a higher interest at stake, relaxed the causal link 

for State control over activities with a fatal outcome. In addition to control as a 

proxy of causation, as a first form of how the IACtHR delimitates State 
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responsibility, I will analyse the causal test to assess the obligation to protect the 

right to life in risk situations where the control test was not applied to find 

responsibility. 

3. CAUSAL TEST FOR VIOLATION OF 

POSITIVE OBLIGATIONS: KNOWLEDGE, 

IDENTIFIABILITY AND AVOIDABILITY OF 

THE RISK 

In the third section, I will analyse how the duty to protect arising from a positive 

obligation, since Velásquez-Rodríguez, shaped State responsibility for the failure 

to reasonably prevent violations by NSAs (or react to it) with due diligence.111 

Ebert and Sijniensky suggest the IACtHR’s doctrine on causation was infused by 

the reasoning of the ECHR in Osman v. United Kingdom for the criteria to define 

a failure to prevent violations of the right to life by criminal activity between NSAs 

(Osman test).112 It was first applied in Pueblo Bello Massacre in 2006.113 Referring 

to this case, Judge García-Sayán summarized the three-pronged causation test to 

assess the violation of the obligation to protect adopted by the IACtHR: 

[T]he obligation to prevent has – in general and with the exception of 

special situations in which the State occupies a guarantor position of– 

three components that must all be present: (1) the ‘awareness [knowledge] 

of a situation of real and imminent [immediate] danger [risk’; (2) ‘a 

specific individual or group of individuals,’ and (3) ‘reasonable 

possibilities of preventing or avoiding that danger [risk]’.114 

Each theoretical aspect of the causal test is analysed to understand the problematic 

consequences of its application by the IACtHR.  

 
111 Velásquez-Rodríguez v Honduras (n 32) [174]–[175]. 
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translation to fit the genuine meaning of the Osman test. 
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Ebert and Sijniensky identify two scenarios of causation to assess responsibility: 

risks caused by NSAs and risks involving the State.115 In the latter category, the 

application of the causal test in the IACtHR is divided into: (i) situations where 

the State generated or contributed to the risk, (ii) context of structural risk in which 

the violations occur, and (iii) violations of the standard of a dignified life.116 These 

threefold considerations influence the causation test. I will first consider the 

weaknesses of the IACtHR in the knowledge assessment of the right to life 

breaches by State omission. 

A. Knowledge of a real and immediate risk as pre-condition 

The first test element implies knowledge of a real and immediate risk as a 

prerequisite for an obligation to prevent. The IACtHR presents differing standards 

depending on the source and context of the harm. Responsibility for positive 

obligations is generated only if an omission can be attributed to the State. This 

implies knowledge of the risk to ‘protected interests under a right’ to find 

conceptual proximity with the correlative obligation.117 If the State ‘should’ have 

known the risk to an individual, responsibility arises, as it was first defined in Luna 

López.118 A risk against a specific person is sufficient to be considered knowledge, 

while in other cases, systemic circumstances of the violation are necessary to 

prove State awareness.119  

Stoyanova discovered a reluctance in the ECtHR to make distinctions in the 

elements of risk awareness, preferring to ‘bundle[d] issues of knowledge, 

reasonableness and causation in its assessment of State responsibility in […] 

positive obligations’.120 In the IACtHR, the non-differentiated knowledge 

assessment and the adequacy of risk prevention measures in the same operation 

are problematic. In recurrent paramilitary activities in a territory where the State 

contributed to the risk, the Court did not differentiate between knowledge and 

causation for State omissions. The adoption of legislative and operational 

measures is evaluated simultaneously to prove knowledge of the risk and assess 
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119 Stoyanova (n 15) 314. 
120 ibid 315. 



82 

[Vol. VIII]      STATE OMISSIONS IN THE INTER-AMERICAN COURT 

 
 

the adequacy of preventive measures in Pueblo Bello Massacre.121 In knowledge 

evaluation, the danger’s ‘immediacy’ is stretched because prior awareness of the 

exact timing and manner of the attack was not required, nor warnings to the 

authorities.122 Stoyanova assumes that knowledge and causation are intrinsically 

related because the ‘degree of foreseeability of the harm might be such that it is 

from that alone that the requisite proximity between the harm and the State can be 

deduced’.123 However, as Lavrysen points out, the knowledge assessment should 

be separated, first to define if an omission occurred in light of State awareness, 

and second to determine whether this inaction was justified or not to prevent a 

human rights’ violation.124 Lavrysens’ approach seems to fit a desire for a more 

principled and coherent decision-making process, lacking in Pueblo Bello 

Massacre, by first establishing proof of knowledge so that State omission can be 

evaluated, whereas Stoyanova’s view would perpetuate the blurriness of the 

different steps that are required to prove causation.  

Over time, the Court understood this problem and incorporated a differentiated 

knowledge analysis. In Luna López, addressing widespread intimidation against 

environmental activists, knowledge of the risk was assessed by a death threat 

reported to any authority.125 In a further step, the Court analysed the State’s failure 

to adopt risk prevention measures.126 Yet, a year later, in Veliz Franco, risk 

knowledge associated with a missing person complaint was conflated127 with an 

assessment of the failure to adopt preventive measures in a context of structural 

violence against girls.128 This issue seems to have been corrected. Regarding the 

attack on the Colombian palace of justice by an insurgent group, causing more 

than 15 deaths, in Rodríguez Vera, the Court first re-stated in abstract the three-

staged causal test.129 After listing threats to Supreme Court justices, in the causal 

assessment, it described a four-staged test, without explanation, introducing an 

 
121 ‘Pueblo Bello Massacre’ v Colombia (n 69) [125]–[126]. 
122 Ebert and Sijniensky (n 9) 360. 
123 Stoyanova (n 15) 315. 
124 Lavrysen (n 24) 169–170. 
125 Luna López v Honduras (n 118) [125]. 
126 ibid 138. 
127 Veliz Franco v Guatemala [2014] IACtHR Series C-No.277 [144]. 
128 ibid 152. 
129 Rodríguez Vera and others v Colombia [2014] IACtHR Series C-No.287 

[520]–[523]. 
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intermediate step to evaluate if ‘(ii) the State was aware of this danger’.130 In 

Yarce, this division was reaffirmed.131 This additional step is positive and shows 

the IAtHR realizes that the knowledge assessment of the risk and the adequacy of 

measures adopted must be differentiated. However, it fails to clarify why it broke 

from the test in its past jurisprudence, thus reducing the reasoning’s coherence. 

Further, the Court seems to conflate the evaluation of the realness and immediacy 

of the risk with State knowledge. As Ebert and Sijniensky stress, the lack of 

differentiation complicates an understanding of each element132 as exemplified in 

Pueblo Bello. In addressing a right to life violation, the Court only refers to the 

realness and immediacy of the danger by quoting past cases without evaluating 

these elements in light of the facts.133 Worse still, in the knowledge assessment, 

the test ‘contains calculating parameters of “seriousness” and “immediacy” that 

confine the scope of positive obligations to mere reactive responses’.134 The failure 

to define the elements of immediacy and realness of the danger in a separate step 

of knowledge, implies that States cannot have a precise understanding of the 

measures to be implemented in the future. This information could foster a holistic 

doctrine of risk prevention, such as early warning systems to prevent rights 

violations, going beyond individualized reparations for victims.135 

B. Blurred identifiability criterion of individuals or groups 

at risk 

The second element of the causal test relates to the identifiability of an individual 

or a group subject to threats.136 In some cases, the risk associated to threats to an 

individual,137 a specific group138 and even an entire village139 meets the 

identifiability criteria. However, it becomes harder to assess the identification of 

 
130 ibid 528. 
131 Yarce and others v Colombia [2016] IACtHR Series C-No.343 [184]–[185]. 
132 Ebert and Sijniensky (n 8) 358. 
133 ‘Pueblo Bello Massacre’ v Colombia (n 69) [123]. 
134 Xenos (n 13) 112. 
135 ‘Pueblo Bello Massacre’ v Colombia (n 69) [152]. 
136 See n 114. 
137 Luna López v Honduras (n 118) [125]. 
138 Rodríguez Vera and others v Colombia (n 129) [528]. 
139 ‘Pueblo Bello Massacre’ v Colombia (n 69) [134]. 
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undefined individuals requiring protection in a structural risk context.140 The 

causal test for obligation to protect violations could be unfit for cases involving 

vulnerable groups.  

In the context of structural violence against women of economically 

disadvantaged backgrounds, in Cotton Field, the Court divided the assessment of 

the duty to prevent into two temporal periods to identify the persons at risk in 

Ciudad Juárez, Mexico.141 The first period was before the victims’ disappearance, 

and the second prior to the localization of their corpses.142 The Court found no 

State responsibility because of the lack of a real and immediate risk, despite its 

overall awareness of a situation of systematic gendered violence.143 In the second 

period, the singularization of the risk over three women triggered reinforced due 

diligence to immediately respond and investigate.144 

Later, dealing with a 15-year-old’s disappearance and death, the Court reaffirmed 

that the context of girls ‘particularly vulnerable to violence translates into the 

State’s obligation to act with greater and more rigorous diligence to protect (…) 

the rights of girl children in response to (…) gender-based violence’.145 The 

inclusion of an additional element in the test to reinforce the due diligence 

threshold in Cotton Field could be read as the infusion of a gender perspective.146 

This implies that if the Court identifies a group subject to structural discrimination 

and vulnerability, a reinforced standard to assess causality is applied, as in this 

gender-based violence case. 

In a critique of Cotton Field, Abramovic argues that the IACtHR required an 

identified group subject to risk as an element of responsibility by omission.147 

More importantly, this case demonstrated the test’s limitation in assessing the 

obligation to protect. The test appears reasonable because it discharges States from 

 
140 See n 107. 
141 González and others ('Cotton Field’) v Mexico (n 28) [281]. 
142 ibid 281. 
143 ibid 282. 
144 ibid 283. 
145 Veliz Franco v Guatemala (n 127) [134]. 
146 Lorena Sosa, ‘Inter-American Case Law on Femicide: Obscuring 

Intersections?’ (2017) 35 Netherlands Quarterly of Human Rights 85, 101.  
147 Abramovich (n 16) 16. 
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blanket responsibility over a group.148 Nonetheless, in a structural risk context, the 

test appears inappropriate to respond to vulnerable groups exposed to risks also 

requiring protective measures.149 Ebert and Sijniensky further argue that when the 

Court did not attribute responsibility for the disappearances in the first period, it 

failed to specify which step of the test was not met,150 rendering unpredictable the 

reasoning for similar cases. In Veliz Franco, the Court followed the Cotton Field’s 

approach and reapplied the two-period division, before and after the 

disappearance.151  

More importantly, in Cotton Field and by analogy in Veliz Franco, the lack of 

clarity in the causal test applied to the structural risk of gendered violence limits 

the realm of protection. When facing structural violence against an unidentified 

but vulnerable group ‘it is unclear what the legal nature of the general duty to 

prevent would be if its breach is possible without triggering the State’s 

international responsibility’.152 Not reaching the threshold of a singularized victim 

implies that the lack of policy measures to tackle structural violence is not in itself 

a violation of an obligation but merely a moral burden. Following the Court’s 

reasoning, if the case was not related to a disappearance that could be split into 

two periods (before and after the disappearance), but directly a homicide, the State 

would not be liable.153 The strict identifiability requirement in determining 

causation between State omission and responsibility ignores structural risks to 

vulnerable groups. 

Alternatively, the incorporation of reinforced due diligence in the interpretation 

of an obligation to prevent violence against women, when applying Article 7.b of 

the Inter-American Convention on the Prevention, Punishment and Eradication of 

Violence against Women (Belém do Pará Convention) is a significant 

development.154 However, in Cotton Field, the Court did not specify the criteria 

of causation, quoting indistinctively cases dealing with the assessment of 

 
148 González and others ('Cotton Field’) v Mexico (n 28) [280]. 
149 Stoyanova (n 15) 341. 
150 Ebert and Sijniensky (n 9) 364. 
151 Veliz Franco v Guatemala (n 127) [139]–[141]. 
152 Ebert and Sijniensky (n 9) 364. 
153 Abramovich (n 16) 16. 
154 González and others ('Cotton Field’) v Mexico (n 28) [284]. 
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complicity155 and the test for the obligation to protect156 as basis for attribution.157 

Similarly, in Yarce, without engaging in a differentiated application, the Court 

concluded that in addition to a violation of the obligation to protect in Article 4 of 

the ACHR, there was a violation of the standard of reinforced due diligence in 

terms of the Belém do Pará Convention.158 The requirement of reinforced due 

diligence seems to relax the assessment of the obligation to protect. However, 

since the Court did not disaggregate the causal analysis in these cases, it is not 

clear in which part of the test the obligation to protect is reinforced and what this 

new standard implies for States.159 The lack of explanation of the elements that the 

State failed to fulfil with enhanced due diligence aggravates the indeterminacy of 

the expected conduct to avoid future violations against groups subject to structural 

risks while also reducing the scope of State responsibility in the obligation to 

protect. 

C. Ex post facto evaluation of the reasonable possibility to 

prevent a foreseeable risk 

In the third part of the causal test, the IACtHR assesses the reasonable possibility 

of preventing or avoiding a risk.160 In Poblete Vilches, the IACtHR reaffirmed that 

omissions do not cause but rather leave open a causal path that should have been 

interrupted by mandatory normative conduct.161 Whether an action was required 

implies analysing the ‘potential of any intervention to make a genuine difference 

and the extent of the burden impose[d] on public authorities’.162 The possibility 

that conduct can interrupt the harmful result is analysed to avoid the imposition of 

unlimited responsibility.163 The ex post facto evaluation of foreseeable risk 

prevention requires a normative step that contrasts different hypothetical 

 
155 ‘Mapiripán Massacre’ v Colombia (n 29) [111]-[113]. 
156 ‘Pueblo Bello Massacre’ v Colombia (n 69) [123]. 
157 Abramovich (n 16) 11. 
158 Yarce and others v Colombia (n 131) [196]. 
159 I.e. Over the assessment of knowledge, identifiability or adequacy of the 

measures. 
160 See n 114. 
161 Poblete Vilches v Chile [2018] IACtHR Serie C-No.349 [151]. 
162 McBride (n 103) 7. 
163 Poblete Vilches v Chile (n 161) [148]. 
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interventions that the State could have adopted to break the causal chain.164 The 

prevention of a violation is evaluated by the ex post facto effectiveness of the 

protection adopted ex ante.165 The reasonable possibility to prevent harm is a 

contentious element of the causal test since the omission often relates to a broader 

obligation to protect under Article 1.1 of the ACHR.  

The IACtHR’s explanation seems incoherent when considering the reasonable 

possibility of preventing risks. In the obligation to protect, causation translates an 

omission into a wrongful act by an assessment of the foreseeability of the risk.166 

However, the IACtHR conflates the analysis of causation, generating negative 

incentives and potential unfair results for the victims. This is reflected in Xákmok 

Kásek, where the Court assessed whether the State was responsible for violating 

the right of indigenous community members to a dignified standard of living due 

to land dispossession. The Court analysed causation between scarce public health 

services and the deaths of this community’s members.167 In the original claim, the 

Inter-American Commission of Human Rights (IACHR) acknowledged the lack 

of elements to indirectly link each death to land deprivation.168 However, the Court 

found that the State knew the risk to life because it declared an emergency in 2009 

and thus was responsible for all deaths that resulted from the failure to provide 

any medical attention since 1993.169 

As Melish highlights, the Court failed to scrutinize the link between omission and 

result because ‘it provided no analysis of what measures the State should have 

taken during this period and how such a failure to take those measures was the 

cause of the deaths’.170 It seems that the State responsibility is unlimited when 

individuals from a vulnerable community fail to visit a medical facility.171 The 

lack of clarity in causation implies that the State would not have been liable for 

 
164 François Rigaux, ‘Causality and Emergence under International Law’ (2013) 

12 Chinese Journal of International Law 449, 450. 
165 Xenos (n 13) 97. 
166 Stoyanova (n 15) 314. 
167 Xákmok Kásek Indigenous Community v Paraguay [2010] IACtHR Series C-

No.214 [227]. 
168 IACHR, ‘Claim in Case Xákmok Kásek’ (2009) [193]. 
169 Xákmok Kásek Indigenous Community v Paraguay (n 167) [234]. 
170 Melish (n 57) 37. 
171 ibid. 
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medical negligence that resulted in the death of those who did receive attention, 

even if it was deficient.172 The lack of expansion on the reasonable possibility to 

interrupt the fatal result generates uncertainty for States. It can even generate 

negative incentives for States if declaring an emergency implies an unlimited 

responsibility for certain deaths occurring in a vulnerable community. 

The original reasoning analysed by Melish is found in Sawhoyamaxa. The right to 

life was threatened by the failure to provide adequate medical attention to a 

landless indigenous community.173 Although the IACtHR listed ‘reasonably 

foreseeable’ illnesses, preventable at low cost by citing a ‘2006 immunization 

summary’ of the World Health Organization,174 this report addressed only 

preventable diseases by vaccination and not all the disorders enumerated by the 

Court (like cachexia or respiratory illness). To establish state responsibility, the 

IACtHR determined that ‘insufficient, untimely or incomplete’ medical attention 

was the causal link for the deaths.175 It did not evaluate the reasonable 

foreseeability of preventing the risk in each case, rather only describing briefly 

each death’s circumstances.176 This leads to unjust results. For instance, liability 

was not found for a 50-year-old woman’s death from tuberculosis, a preventable 

disease,177 arguing that the ‘life expectation in Paraguay was 59.6 years for men 

and 64.2 years for women’178 without further explanations; even after 

contextualizing the extreme work and exploitation conditions suffered by the 

community, a person’s death after a work-related horse accident and ‘not given 

any medical care was not attributed to the State as it was an ‘occupational 

accident’179; while someone’s death of enterocolitis, a decease with a death rate of 

35%180, was attributable to the State because he did not receive medical care. The 

 
172 ibid. 
173 Sawhoyamaxa Indigenous Community v Paraguay [2006] IACtHR Series C-

No.146 [167]. 
174 ibid 171. 
175 ibid 175. 
176 ibid. 
177 According the ‘2006 immunization summary’ quoted in para. 171. 
178 Sawhoyamaxa Indigenous Community v Paraguay (n 173) [180]. 
179 Sawhoyamaxa Indigenous Community v Paraguay (n 173) [179]. 
180 Melissa A Hull and others, ‘Mortality and Management of Surgical 

Necrotizing Enterocolitis in Very Low Birth Weight Neonates’ (2014) 218 

Journal of the American College of Surgeons 1148, 1148. 
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lack of a principled standard to assess the reasonable possibility of preventing a 

foreseeable risk obfuscates what constitutes a State’s obligation violation and the 

required corrective measures. Consequently, inconsistencies in the causal analysis 

could generate unfair results in identifying victims entitled to reparation for State 

omissions. 

In this section, each element of the causal test for the breach of an obligation to 

protect presents weaknesses in the IACtHR’s assessment. Conflating the analysis 

of knowledge and the adoption of preventive measures renders incomprehensible 

the assessment of realness and immediacy. The blurred interpretation of the 

identifiability of subjects at risk could render the test unfit for situations of 

structural violence. Even if the gender perspective incorporated into Cotton Field 

reinforces the standard of due diligence, the lack of precision in the differentiated 

application of the test reduces the translation of positive obligations into future 

effective preventive measures. The ex post facto evaluation of the possibility of 

preventing a violation is unable to establish a clear causal link between State 

failure and the breach. This generates an unjustified lack of protection for certain 

victims and even unintended negative incentives for the State. 

       CONCLUDING REMARKS 

The endeavour to humanize international law seems to permeate the assessment 

of positive obligations by omission. However, this humanization can suffer from 

normative short-sightedness and side effects that can affect human rights 

protection.181 This seems to be the case with causation. The IACtHR expanded the 

scope of positive obligations while blurring the precision of the elements of 

causation. This process led to a conflation of direct and indirect responsibility for 

human rights violations while understating the subjective underpinning of due 

diligence appraisal. In this form, causation has a central role in shaping human 

rights boundaries as it establishes the definitive positive obligations for 

contingencies that trigger responsibility. The definition of the scope of positive 

obligations requires a principled assessment of causation to ensure coherence and 

improve the understanding of their content to prevent violations by NSAs. 

 
181 Vassilis Tzevelekos, ‘Revisiting the Humanisation of International Law: 

Limits and Potential’ (2013) 1 European Law Review 62, 65. 
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The Court delimitates responsibility by omission for obligations to protect the 

right to life with different devices through an unclear causation pattern. On the 

one hand, the level of control over an activity is a trigger for responsibility, on 

similar grounds to the framework of ARSIWA.182 By referring to the ILC, the 

IACtHR reiterated the subordination of causation to attribution in the same 

normative operation, disregarding the factual causal link between the omission 

and the wrongful act and thus reproducing failures previously identified in 

ARSIWA. A differentiated form of State responsibility implies that causation is 

part of the factual link’s appraisal between harm and omission and, 

simultaneously, of the normative connection between the omission and the breach. 

Control over territory and contribution to the risk were translated into causation 

for certain paramilitary activities, as well as in the delegation of public health 

services, where States hold a guarantor position.183 In the former, the IACtHR 

conflates direct and indirect responsibility as well as the obligations to respect and 

to protect, thus clouding the origin of responsibility and the correlative protective 

measures for the future. In the latter, the requirement of a causal link is relaxed, 

although inconsistently, to protect the higher interest of life in delegated health 

services by direct attribution of responsibility of NSAs' activities to the State. 

On the other hand, a causation test, adopted from the ECtHR, evaluates whether 

the State violated an obligation to protect life in inter-personal relations between 

NSAs.184 The Court repeats the test in different rulings without detailing the 

composition of its elements, engaging in a circular argumentation that conflates 

the assessment of each step, mixing theories of direct attribution by complicity 

and indirect responsibility by omission.185 The Court has somehow understood 

that knowledge of the risk and the measures to prevent it should be evaluated in 

different operations. Yet, the lack of a definition of realness and the immediacy of 

the risk undermines the comprehension of positive obligations. The identifiability 

criterion incorporates a gender perspective for structural risks against a vulnerable 

group. However, the rhetoric is not translated into a differentiated application of 

the test, which seems unfit to address conditions of structural threats, leaving in 

 
182 Hakimi (n 49) 353. 
183 ‘Mapiripán Massacre’ v Colombia (n 29) [120]; Ximenes-Lopes v Brazil (n 

104) [96]. 
184 ‘Pueblo Bello Massacre’ v Colombia (n 69) [123]. 
185 Hakimi (n 49) 354. 
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impunity failures in the obligation to protect and undermining the scope of 

reinforced due diligence for gendered violence prevention.186  

In the ex post facto appraisal of the reasonable possibility to prevent a foreseeable 

risk, the IACtHR neglects the causal analysis by not specifying the connection 

between a positive obligation’s failure and the breach.187 Facing land deprivation 

and deficient medical attention to indigenous communities, the inconsistent 

reasoning by the Court unfairly dismisses certain claims while generating negative 

incentives. As such, an unstable test that confuses different thresholds to translate 

an omission into a violation generates unpredictability in the definitive right to life 

obligations. 

The Court seems to understand the limitations and has started to differentiate and 

expand certain test elements to generate predictability in the causal assessment.188 

However, as the cases are more sophisticated in the establishment of positive 

obligations’ boundaries189 and actions of NSAs (like transnational corporations) 

are subject to higher scrutiny,190 the reference to a causation test for State 

omissions would become more frequent and critical in future jurisprudence. The 

division and refinement of the causation elements could generate a risk prevention 

doctrine that reduces the State’s aversion to positive obligations and improves the 

right to life protection.191 Crucially, in 2018, the IACHR started investigating the 

joint responsibility of two States for a right to life violation by omission.192 If this 

case goes before the IACtHR, the lack of clarity in the current framework of 

causation will be hard to navigate in the assessment of a potential violation for a 

failure to comply with positive obligations by two States as a type of 

overdetermination193 arising from multiple causes.

 
186 Abramovich (n 16) 11. 
187 Melish (n 57) 37. 
188 See n 130. 
189 Lavrysen (n 65) 115. 
190 Advisory Opinion OC-23/17 (n 10) [155]. 
191 Ebert and Sijniensky (n 8) 368. 
192 IACHR, ‘IACHR and Its Office of the Special Rapporteur Installed in Quito 

Special Follow-Up Team’ (26 July 2018) 

<https://www.oas.org/en/iachr/media_center/preleases/2018/165.asp> accessed 

10 July 2019. 
193 Plakokefalos (n 14) 472. 
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ABSTRACT 

 

A legal principle can take years to incrementally develop into its current form 

through repeated litigation in a jurisdiction. Due to the small case pool in Hong 

Kong, some common law principles are seldom explored in courts. By contrast, 

other common law jurisdictions may happen to have visited the same principle 

more often, leading to its constant judicial refinement and development. As a 

result, the Hong Kong courts, sometimes, directly adopt the latest version of 

compatible common law principles from other jurisdictions. By leaping from a 

primitive principle – that was judicially explored years ago – suddenly to an 

advanced one borrowed from other jurisdictions, the domestic legal development 

becomes non-incremental. Although the reliance on foreign legal developments is 

arguably unavoidable for Hong Kong, it remains crucial to pay attention to the 

legal notion of incrementality, as there can be circumstances where an excessively 

non-incremental development is legally wrong. The same insights would be 

valuable for other common law jurisdictions which tend to rely on foreign 

precedents. 
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INTRODUCTION  

This article speaks from the Hong Kong experience, where local courts very often 

have to rely on foreign authorities as a persuasive reference due to its small case 

pool.1  This is especially because many novel legal issues, rarely encountered in 

Hong Kong, have already been extensively and repeatedly dealt with in 

comparable common law countries (such as Australia, Canada, New Zealand, 

Singapore, the United Kingdom and the United States). 

It is the inherent nature of common law that it will develop constantly,2 and hence 

there is always some uncertainty and retrospectivity when the courts resolve a 

novel legal issue.3 It was commented that ‘the success of the common law derives 

 

* Honorary Fellow at the University of Hong Kong's Asian Institute of 

International Financial Law. Associate in Research at Harvard University's 

Fairbank Center for Chinese Studies. 
1 A Solicitor (24/07) v Law Society of Hong Kong [2008] HKCFA 15 [16] (‘it is 

of the greatest importance that the courts in Hong Kong should continue to 

derive assistance from overseas jurisprudence… Compared to many common 

law jurisdictions, Hong Kong is a relatively small jurisdiction. It is of great 

benefit to the Hong Kong courts to examine comparative jurisprudence in 

seeking the appropriate solution for the problems which come before them’). 

Article 84 of the Hong Kong Basic Law provides that the courts ‘may refer to 

precedents of other common law jurisdictions’. In Democratic Republic of The 

Congo and others v FG Hemisphere Associates LLC [2011] HKCFA 41; (2011) 

14 HKCFAR 95 [441], the Court of Final Appeal described Art. 84 as a 

‘constitutional approval of stare decisis with the citing of foreign common law 

authorities. This underlines an intention that the common law in Hong Kong 

should continue to apply and develop assisted by foreign, as well as local, 

precedent’. 
2 See eg Lee Faircloth Peoples, ‘Controlling the Common Law: A Comparative 

Analysis of No-Citation Rules and Publication Practices in England and the 

United States’ (2007) 17 Indiana International & Comparative Law Review 307, 

354; Glanville Williams, ‘Defence of Necessity’ (1953) 6 Current Legal 

Problems 216, 224. 
3 Tun Abdul Hamid Mohamad and Adnan Trakic, ‘The reception of English law 

in Malaysia and development of the Malaysian common law’ (2015) 44(2) 
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from the fact that it is responsive to change’. 4 Therefore, this uncertainty is 

generally acceptable. 

However, it is submitted that the reliance on foreign authorities may sometimes 

slightly intensify the uncertainty. A common law doctrine or principle can take 

some time, or even years, to develop through repeated litigation. This process of 

incremental development of laws gradually influences society.5 Yet, Hong Kong 

courts sometimes directly adopt the developed, foreign common law doctrine, 

when they finally encounter a case on the same issue. Without the same process 

of incremental legal development, Hong Kong case law at times develops too 

suddenly in those circumstances, making it less predictable for the domestic 

public. 

 

Common Law World Review 123, 138; Jeremey Bentham, ‘Truth versus 

Ashurst; or, law as it is, contrasted with what it is said to be’, in John Bowring 

(ed), The Works of Jeremy Bentham, vol V (William Tait 1843) 213, 235 (From 

a jurisprudential view, Bentham describes common law as ‘dog law’, meaning 

that when ‘your dog does anything you want to break him of, you wait till he 

does it, and then beat him for it’). Patel v Mirza [2016] UKSC 42 [226] 

(Common law ‘has a greater inherent flexibility and capacity to develop 

independently of legislation than codified systems do. But there is a price to be 

paid for this advantage in terms of certainty and accessibility to those who are 

not professional lawyers…there are pragmatic limits to what law can achieve 

without becoming arbitrary, incoherent and unpredictable even to the best 

advised citizen, and without inviting unforeseen and undesirable collateral 

consequences.’). 
4 Dr Yeung, Sau Shing Albert v Google Inc [2014] HKCFI 1404; [2014] 4 

HKLRD 493 [54]. 
5 Bob Roshier and Harvey Teff, Law and Society in England (first published 

1980, Routledge 2001,) 201 (‘legal rules are designed achieve ends of some kind 

and hence are based on an assumption that the relationship works both ways, that 

the legal can bring about social changes (usually in the sense of influencing the 

way people behave towards each other).’ The authors also noted that many have 

argued that ‘the formulation and operation of law is much more a result of 

social, economic, and political conditions than it is a cause of them’.); Sharyn L 

Roach Anleu, Law and Social Change (SAGE 2009) 115 (‘The settling or 

management of particular disputes may also have wider ramifications for social 

change, for example litigation may establish important precedents or policy 

decisions that will affect future social practices’). 
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There will inevitably be circumstances where the uncertainty may be excessive 

and cross the bounds of legally-acceptable incrementality. Drawing from the 

British adage that “if something can go wrong, it will”, the courts and practitioners 

should be aware of this issue. Section 1 points out the legal significance of 

incrementality, drawing from the insights taken from English and Hong Kong 

laws. Section 2 conceptually explains the potential problem of non-gradual 

development of common law. A real example is discussed in Section 3 through 

the study of a seemingly normal application of a foreign precedent in a Hong Kong 

case. The example will be used to compare the development of the doctrine of 

reportage in Hong Kong and the UK. The implications will be discussed in Section 

4. 

The main aim of this short article is to raise awareness of this issue. The issue may 

be applicable to other common law jurisdictions which rely on foreign common 

law precedents. However, a couple of clarifications must be made. Firstly, this 

piece does not seek to establish that this potential problem is prevalent nor 

necessarily detrimental. The question of whether it is prevalent is not the proper 

focus. This is because, irrespective of the actual prevalence of this problem, the 

courts will have to face this issue in light of the practical necessity to refer to 

foreign precedents. Second, when dealing with unprecedented legal issues, it is 

perfectly within the courts’ power to follow the established foreign path of legal 

development. This article does not negate the potential benefits and legitimacy of 

this practice. Finally, the case example discussed below is intended as a mere 

illustration of the incrementality issue. There are certainly more fitting examples 

to be found in the past, or and possibly in the future. The focus is never really on 

critiquing the merits or standing of that particular example. 

1. THE LEGAL SIGNIFICANCE OF 

INCREMENTALITY 

It is well-established that the imposition of a new duty of care should be done 

incrementally.6 However, the requirement of incrementality is not limited to the 

 
6 Jim Chiu Yuen v CL Chow & Macksion Chan (A firm) and Others [2018] 

HKCFI 215 [19]. 
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law of tort, but is applicable generally. There are two limbs of incrementality, with 

the first being relevant for our present purpose. 

A. The first limb of incrementality based on English 

insights 

In Elgizouli v Secretary of State for the Home Department, Lord Reed 

acknowledged that common law development has to be built ‘incrementally on 

existing principles’.7 Lord Reed offered two justifications/rationales for this. First, 

‘judicial decisions are normally backward-looking in the sense that they decide 

what the law was at the time which is relevant to the dispute between the parties’, 

so incremental development helps preserve legal certainty.8 Second, ‘dramatic 

changes…are the prerogative of the legislature’, so the court should not act as ‘an 

engine of law reform’.9 Therefore, judging from Lord Reed’s emphasis of 

applying the law ‘at the time’ and avoiding ‘dramatic changes’ of the law, the gist 

of Elgizouli is arguably about ensuring the certainty of common law rules and 

principles.  Section 4(B) below discusses the importance of certainty in context. 

B. The second limb based on Hong Kong insights 

The second limb does not concern certainty, so it is irrelevant for the present 

purpose. For the sake of clarity, however, it is helpful to explain and differentiate 

this aspect. In Hong Kong, the Court of Appeal has recognised that common law, 

as a matter of ‘conventional wisdom’, should develop incrementally.10 However, 

the Court approached incrementality from a perspective other than certainty. By 

‘incremental’, the Court means that the legal development should conform to the 

‘actual, contemporary need of our society’.11 The main focus is on the present facts 

 
7 Elgizouli v Secretary of State for the Home Department [2020] UKSC 10 [170]. 
8 ibid [170]. See also Kleinwort Benson Ltd v. Lincoln City Council [1998] 

UKHL 38; [1999] 2 AC 349, 358 (on the retrospective nature of common law 

development). 
9 ibid [170]. 
10 ZN v Secretary for Justice and Another [2018] HKCA 473 (subsequent appeal 

to the highest court dismissed) [60]-[61]. 
11 ibid [131]. 



97 

[Vol. VIII]    RELEVANCE OF THE NOTION OF INCREMENTAL LEGAL      

   DEVELOPMENT                    

 
 

of the case, and common law should not be developed for future or non-

contemporary needs.12 

The issue was whether Articles 4(1) and 4(3) of the Hong Kong Bill of Rights, 

which prohibits slavery and forced labour, should be given an expansive 

interpretation to also cover human trafficking.13 The Court refused to do so. On 

the facts, the claimant was a victim of forced labour but not a victim of 

trafficking.14 The claimant’s journey from their country of origin to Hong Kong 

was lawful and normal.15 Only upon arrival was the victim forced into labour. 

Given that ‘not even the workers themselves [including the claimant] were aware 

that they were victims of human trafficking for forced labour until after their 

arrival in Hong Kong’, the Court ruled that there was (1) no contemporary need 

and (2) no real advantage to pre-emptively cover the human trafficking aspect of 

forced labour.16 Upon arrival, the claimant would be adequately protected by the 

prohibition of forced labour – so the law needs not be expanded to cover human 

trafficking.17 

 
12 ibid [62] (‘What is, in my view, premature and even dangerous to do, in the 

novel situation faced by the court in this appeal, is for the court to rely on the 

experience of the applicant in this one single case, and the evidence and material 

presented before the court, to make and develop the law beyond what is 

reasonably required for resolving the present dispute and for general guidance’), 

[60] (‘many other “undetected cases” said to have occurred within this 

jurisdiction, based on which different persons may come to different views or 

draw different inferences. Nonetheless, what have been established by means of 

admissible evidence and cross-examination are only the facts involving the 

applicant in the present case’), [124]-[128], [144] (‘in a common law court like 

this court, we approach matters on an incremental, case by case, basis’.), [182] 

(‘The court, in its adjudicatory role, can only proceed on the evidence placed 

before it, which is, by definition, limited and shaped by the facts and issues 

involved in the case in question’). 
13 ibid [122]. 
14 ibid [129], [151]. 
15 ibid [124]. 
16 ibid [123]-[124]. 
17 ibid [124]. 
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In other words, incrementality is justified on the grounds of necessity – i.e., it 

depends on whether the present case has established the need for expanding the 

laws. Hong Kong courts will not develop or expand the law to cater for future 

needs unrelated to the facts of the present case. This aspect of incrementality is 

therefore not an issue for this article. This is because, by adopting a relevant 

foreign principle, the courts must have found it necessary for the disposition of the 

case in concern. 

1. A CONCEPTUAL ILLUSTRATION OF THE 

PROBLEM 

First, it is helpful to illustrate the potential problem conceptually.  Courts in larger 

jurisdictions encounter more cases as a matter of course.  Developing a particular 

principle can require a multitude of cases – adjudicated by different panels of 

judges and with varying facts and contexts – on the same legal issue, potentially 

spanning over a significant number of years. For simplicity of analysis, let us 

assume a principle takes four cases to develop: Case A is the original principle 

developed some 30 years ago, which is then incrementally modified by Case B 

and C; and ultimately it takes its current form in Case D in recent years. 

By contrast, a smaller jurisdiction, like Hong Kong, has not encountered as many 

cases. Its legal development, therefore, stays at Case A, which was, for example, 

adopted locally 15 years ago. When it finally encounters another case on the same 

issue again, the Hong Kong courts immediately adopt the principle from foreign 

Case D by expanding its existing principle, which is still in its primitive form as 

Case A. Therefore, the development in Hong Kong is not incremental because it 

has not undergone the same and slow modification through Case B and C. In other 

words, the standard for governing our society undergoes a sudden leap. 

Although it is within the bounds of judicial discretion to develop a common law 

principle based on foreign experiences, there is a significant difference between 

(1) an incremental development and (2) a sudden and substantial development. 

The latter would intensify the inherent uncertainty of common law. Even if the 

legal and social values and conditions are comparable, the Hong Kong situation 

may not necessarily be in the same stage as the foreign one. Whilst the community 

can eventually get used to the sudden leap in the governing legal standard, the 
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socio-legal progression is not as smooth as the foreign countries. This will be 

elaborated in Section 4. 

2. A REAL EXAMPLE 

The defamation case of Jigme Tsewang Athoup v Brightec Ltd & Ors can fit within 

the above conceptual example.18 The same conceptual understanding can be 

applied to see how the resulting doctrine – the defence of neutral reportage – was 

adopted in Hong Kong. The defence of reportage is basically a defence based on 

neutral reporting by journalist of ‘defamatory allegations which are neither 

adopted nor embellished’.19 

Under English law, the defence of reportage was formulated in Roberts v Gable.20 

When this issue was litigated in Hong Kong, this defence was adopted for the first 

time. Deputy High Court Judge Lok had ‘no reservation in accepting that such 

kind of defence is available in the Hong Kong courts’ because ‘the human rights 

considerations taken into account by the English courts are also applicable here’:21 

‘Like the United Kingdom, the freedom of expression and the freedom to 

receive information are rights guaranteed in the constitutional legislations 

in Hong Kong, and so the courts in both jurisdictions should likewise 

adopt a liberal approach in the development of the law relating to the 

doctrine of Reynolds privilege.’22 

A. The English pathway from qualified privilege to 

reportage 

 
18 Jigme Tsewang Athoup [2015] 1 HKC 566. 
19 Nadine Zoë Armstrong, ‘The Emerging Defence of Reportage’ (2009) 40 

Victoria University of Wellington Law Review 441, 441. See also Roberts v 

Gable [2007] EWCA Civ 721 [53]; Jigme Tsewang Athoup (n 18) [78]. 
20 Roberts (n 19). 
21Jigme Tsewang Athoup (n 18) [64]-[65]. 
22 ibid [71]. 
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It would seem ideal for Hong Kong to adopt English legal developments easily. 

However, to understand the unexplored implications, it is essential to apply this 

case to the conceptual example. Under the old23 English law, the original Case A 

would be the 1999 case of Reynolds v Times Newspapers Ltd24, which provides 

for the rule of qualified privilege. This rule provides a defence against defamation 

regarding journalistic publication of defamatory statements in the public interests. 

This defence would apply only after considering ten relevant factors, such as 

whether the information is in public concern and the steps taken to verify the 

information. Another relevant law for our analysis is the repetition rule, which 

provides that it amounts to defamation even if one merely repeats a defamatory 

statement.25 

Case B would be the 2002 decision of Al-Fagih v HH Saudi Research & Marketing 

(UK) Ltd26, which applied the Reynolds defence of qualified privilege. However, 

this case marks the first emergence towards establishing the defence of 

reportage.27 Despite the lack of verification, the court’s reasoning for allowing the 

Reynolds defence relied heavily on (apart from the fact that the information was 

of public interest28) the fact that the allegations were attributed and not adopted.29 

Additionally, Gale notes that Al-Fagih is ‘the first English case’ where there were 

arguments by both parties on the concept of reportage.30 Therefore, in Armstrong’s 

analysis: 

‘So although there was no argument in Al-Fagih for an expansion of the 

law to allow a doctrine of “neutral reportage” as exists in the United States 

 
23 Section 4 of the Defamation Act 2013 provides for a defence of ‘publication 

on matter of public interest’, which covers the Reynolds defence. Regarding the 

defence of reportage under Roberts v Gable, it is now under s 4(3) Defamation 

Act 2013. See also Mark Lunney and Ken Oliphant, Tort Law: Text and 

Materials (OUP 2013) 742, 744. 
24 [2001] 2 AC 127 (HL). 
25 Roberts (n 19) [54]. 
26 Al-Fagih [2001] EWCA Civ 1634; [2002] EMLR 215 (CA). 
27 Armstrong (n 19) 446. 
28 Al-Fagih (n 26) [65] (per Latham LJ). See also Armstrong (n 19) 446. 
29 ibid [68] (per Latham LJ). See also Armstrong (n 19) 446. 
30 Sarah Gale, ‘Qualified privilege in defamation and the evolution of the 

doctrine of reportage’ (2015) 23(1) Tort Law Review 16, 21. 
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of America, it seems that the features of this case of qualified privilege 

bear the hallmarks of such a defence and so this case paved the way for 

further development in the reportage sphere.’31 

Case C would be the 2006 decision of Galloway v Telegraph Group Ltd, which 

explored Reynolds and Al-Fagih.32 Finally, Case D is the 2007 decision of Roberts 

v Gable, which recognized the defence of reportage as ‘a special form of Reynolds’ 

qualified privilege’ (with nine factors to be applied) based on Al-Fagih. 33 

Therefore, the defence of reportage has developed incrementally rather than 

abruptly. 

B. Hong Kong’s leap to reportage 

Coming back to Hong Kong, the 2015 case of Jigme Tsewang Athoup (Hong 

Kong’s Case D) adopted Roberts v Gable. Then, the question is whether this 

adoption is sudden or incremental/gradual. The English Case A of Reynolds was  

cited and applied in Hong Kong over ten years ago (which can be seen the 

jurisdiction’s Case A).34 Regarding the English Case B Al-Fagih, which is the 

historical basis of the defence of reportage, it was only cited in Hong Kong for the 

repetition rule, which is irrelevant to reportage.35 Therefore, Hong Kong has no 

Case B. Whilst the term ‘reportage’ had been used before Jigme Tsewang Athoup, 

it was used in the same sense as ‘responsible journalism’ (i.e. the Reynolds 

 
31 Armstrong (n 19) 446-47. 
32 [2006] EWCA Civ 17; [2006] EMLR 221 (CA). See also Nadine Zoë 

Armstrong (n 19) 447. 
33 Roberts (n 19) [60]-[61]. 
34 See eg Chan Chook Tim v Wong Kwok Hung [2003] HKCFI 348; [2004] 1 

HKC 18 [40]; Omar, Zarina v Chow Yee Ping and Another [2004] HKCFI 868 

[54]; Albert Cheng and Another v Tse Wai Chun Paul [2000] HKCFA 35; [2000] 

3 HKLRD 418 [55] (though the issue in this case concerned the defence of fair 

comment and the court was merely comparing the two defences). 
35 Oriental Daily Publisher Ltd and Another v Ming Pao Holdings Ltd and 

others [2012] HKCFA 59 [64]. For present purposes, only reported judgements 

before Jigme Tsewang Athoup will be looked at. 
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privilege).36 Therefore, in Hong Kong, there was no Case B or C in between, and 

the adoption of Roberts v Gable in 2015 was not done incrementally. This is 

reinforced by the fact that Roberts v Gable and Al-Fagih had never been cited (for 

the defence of reportage) before Jigme Tsewang Athoup. 

Just because Hong Kong has adopted the Reynolds rule (Hong Kong had a Case 

A before Jigme in 2015) does not mean that implementing the defence of reportage 

is a seamless development. Although the defence of reportage is ‘a sub-species of 

Reynolds’, Gale argues that ‘the relationship between these two types of qualified 

privilege is an uneasy one because although they have some features in common, 

the emphasis in reportage on the neutral reporting of disputes is quite distinct from 

Reynolds.’37 

Many believe that laws both reflect and influence the change of social 

conditions.38 The two laws, Reynolds and the defence of reportage, see the press 

performing two very different functions or roles. Reynolds is applied when the 

press acts as a ‘bloodhound’ – e.g., an investigative journalist, and legal emphasis 

is on verification and responsible journalism. By contrast, the defence of reportage 

applies when the press operates as a ‘watchdog’, whose job is to report matters of 

public interests neutrally (i.e., reporting the fact that the allegations have 

occurred), so there is not a need to verify them.39 

The change in law and social conditions happened incrementally in England and 

Wales. From Reynolds in 2001 to Jameel in 2005, the law ‘tilt[ed] the balance in 

 
36 Abdul Razzak Yaqoob and others v Asia Times Online Ltd and Another [2008] 

HKCFI 363; [2008] 4 HKLRD 911 [17] (throughout the whole case there was no 

mention to concepts relevant to the reportage defence under Roberts v Gable 

such as embellishment, subscription, adoption or attribution); Oriental Daily 

Publisher Ltd and Another v Ming Pao Holdings Ltd and others [2011] HKCA 

76; [2011] 3 HKLRD 393 [11], citing Bonnick v Morris and Ors [2002] UKPC 

31; [2003] 1 AC 300 and paying little regard to non-adoption at [23]. 
37 Gale (n 30) 16 (emphasis added). 
38 See n 2. 
39 Gale (n 30) 22, 24-28. See also Jason Bosland, ‘Republication of Defamation 

under the Doctrine of Reportage—The Evolution of Common Law Qualified 

Privilege in England and Wales’ (2011) 31(1) Oxford Journal of Legal Studies 

89. 
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favour of greater freedom for the press to publish stories in the public interest as 

against protection of reputation subject of course to meeting the burden of 

responsible journalism’.40 Society is constantly changing, so Gale points out that 

old standards may not apply to certain new forms of media such as blogging, 

which is very different from investigative journalism as envisaged in Reynolds in 

2001.41 Reportage would instead be the more relevant defence for the British 

situation. 

There was repeated litigation in England and Wales after Reynolds in 2001, which 

led to the introduction of the defence of reportage in 2008. It can be logically 

inferred that the actual practice and needs of the press require a more suitable 

standard than Reynolds, perhaps to conform to the increasing preference for 

reportage. By contrast, the same litigation trend cannot be seen in Hong Kong. 

Had there been such a trend in Hong Kong, the 2008 Roberts v Gable case would 

have been mentioned in courts much earlier, not till Jigme in 2015. There should 

have been repeated and frequent litigation calling for the creation of a more 

suitable standard than Reynolds that conforms to the practice of reportage, but 

there was not.42 Jigme in 2015 arguably represented the first call for introducing a 

new standard for reportage. 

The proper focus is not whether Hong Kong has undergone the same social 

change, which is beyond the scope of this article. Instead, the point is that the lack 

 
40 Gale (n 30) 24, citing Jameel v Wall Street Journal Europe SPRL (No 3) 

[2005] QB 904; [2005] EWCA Civ 74 [87]. The tilt or the trend was confirmed 

in Flood v Times Newspapers Ltd [2012] 2 AC 273; [2012] UKSC 11 [176]. 
41 Gale (n 30) 19, 25, 28. 
42 One possible view is to consider this in light of the efficiency theory of 

common law. See D Daniel Sokol, ‘Rethinking the Efficiency of the Common 

Law’ (2019) 95(2) Notre Dame Law Review 795, 800 (‘Inefficient legal rules 

would yield to more efficient rules because there would be more cases in 

litigation due to the inefficient rules. As such rules became more efficient as a 

result of litigation, they would no longer be challenged, which would lead to 

maintenance of the more efficient rules.’) In this sense, Reynolds was considered 

sufficiently efficient for the Hong Kong society, which explained why there was 

no subsequent Case B. 
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of intermediary developments (i.e. Case B and C), coupled with the sudden 

adoption of Case D, will cause uncertainty. This will be explained below. 

3. THE POTENTIAL IMPLICATION OF 

SLIGHTLY EXACERBATING THE 

UNCERTAINTY 

A. The potential increase in uncertainty 

In England and Wales, citizens and the press, who care about defamation matters, 

would not be surprised by the introduction of the defence of reportage. This is 

because there are ample signs of incremental change, illustrated by the changing 

of judicial opinions, during the developments leading up to Roberts v Gable. 

In the English Case A of Reynolds, Lord Nicholls said that it ‘might be most 

unsatisfactory’ if a newspaper is ‘open to publish a serious allegation which it had 

been wholly unable to verify’.43 However, in Case B of Al-Fagih, Simon Brown 

LJ held a looser stance after considering Lord Nicholls’ view: 

‘there will be circumstances where, as here, that may not be “most 

unsatisfactory” – where, in short, both sides to a political dispute are being 

fully, fairly and disinterestedly reported in their respective allegations and 

responses. In this situation it seems to me that the public is entitled to be 

informed of such a dispute without having to wait for the publisher, 

following an attempt at verification, to commit himself to one side or the 

other.’44 

 
43 Reynolds (n 24) 203B. 
44 Al-Fagih (n 26) [52]. There remained some reservations towards reportage 

before Roberts (n 19). See eg Mark v Associated Newspapers Ltd [2002] EWCA 

Civ 772 (‘the defence of qualified privilege may be available in a case of mere 

reportage…To regard reportage as being incapable of harming a person's 

reputation would be to introduce into the law a fiction which the repetition rule 

is designed to avoid’); Jameel (n 40) [149] (Lady Hale) (accepting the 
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However, in Hong Kong, the introduction of defence of reportage is comparably 

sudden. A person who wants to bring a claim of defamation sees no prior signs of 

the introduction of the defence, not even loosening judicial attitude as in Al-Fagih. 

In other words, the development of common law becomes somewhat less 

predictable to some. A balanced observer would argue that the above does 

intensify the uncertainty, but the extent is not too significant.  

On the one hand, Gale commented that ‘the neutral reporting of disputes is quite 

distinct from Reynolds’, as discussed above.45 The introduction, therefore, can 

cause uncertainty. On the other hand, the effect is minor. First, Hong Kong does 

have comparable values and legal foundation with the English laws. As mentioned 

above, Deputy High Court Judge Lok noted that English and Hong Kong laws 

recognise comparable human rights.46 Second, Hong Kong has long recognised 

Reynolds,47 and the defence of reportage is ‘a sub-species of Reynolds’ after all.48 

Third, the additional uncertainty may have negligible impact when compared and 

added to the inherently uncertain nature of common law development. 

B. Does the uncertainty render the development legally 

unacceptable? 

Arguably, not all non-incremental common law development is considered 

unacceptable or wrong for two reasons. Firstly, it is important to discern and 

distinguish the type and extent of non-incrementality. On the facts of Elgizouli, as 

discussed in Section 1(A), the legal issue was whether there was a common law 

 

requirement to verify in reportage cases may not be as important as in others, 

‘but if the publisher does not himself believe the information to be true, he 

would be well-advised to make this clear’). 
45 Gale (n 30) 16 (emphasis added). 
46 Jigme (n 18) [71]. 
47 See eg Chan Chook Tim v Wong Kwok Hung [2003] HKCFI 348; [2004] 1 

HKC 18 [40]; Omar, Zarina v Chow Yee Ping and Another [2004] HKCFI 868 

[54]; Albert Cheng and Another v Tse Wai Chun Paul [2000] HKCFA 35; [2000] 

3 HKLRD 418 [55] (though the issue in this case concerned the defence of fair 

comment and the court was merely comparing the two defences). 
48 Gale (n 30) 16. 
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principle prohibiting the provision of mutual legal assistance that would facilitate 

the death penalty in the assisted jurisdiction. Lord Carnwath was of the view that 

the issue of death penalty ‘has never attracted the attention of the common law’.49 

Instead, applicable statutes show that this ‘is an area in which Parliament remains 

directly involved’.50 Therefore, in concurrence with Lord Carnwath, Lord Reed 

said that it would be wrong to incrementally recognise the contended common law 

principle.51 

Therefore, based on Elgizouli, whether a non-incremental development is wrong 

would depend on (1) whether there are existing established common law 

principles52, (2) whether the legal issue ‘is an area in which Parliament remains 

directly involved’,53 and (3) whether the development involves dramatic changes 

that would unduly undermine legal certainty and frustrate the two justifications 

offered by Lord Reed (as mentioned in Section 1(A)). 

Secondly, Fairclough rightly argued that (1) incrementality and (2) legal certainty 

‘cannot be the master of all, else nothing would change’.54 When determining 

whether recognition of a common law principle is unacceptably uncertain, it is 

equally important to pay attention to consistency. A development that is consistent 

with ‘pre-existing web of common-law principles’ is ‘not necessarily a radical 

departure’.55Applying the above analysis to Jigme, it is suggested that, although 

the development is not gradual, the consequential uncertainty has yet reached the 

extent of being unacceptable. First, the existence of a Case A shows that the issue 

is based on established common law principles. Second, the Reynolds defence or 

reportage are not governed by statutes in Hong Kong.56 Third, given the pre-

 
49 Elgizouli (n 7) [194]. 
50 ibid [195]. 
51 ibid [170]-[171]. 
52 ibid [171]. 
53 ibid [195]. 
54 Thomas Fairclough, ‘Common-law constitutional rights: One step forward, 

two steps back?’ (2020) 79(2) Cambridge Law Journal 204, 207. 
55 ibid 207. 
56 cf From another perspective, the codification of the Reynolds defence in s 4 of 

the Defamation Act 2013 in the UK arguably indicates that the legislature is 

more suited than the judiciary to deal with this subject matter. More specifically, 
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existence of Case A, the leap to Case D will only slightly increase the uncertainty, 

which remains arguably acceptable. The adoption of Case D is not a creation of a 

new principle from scratch. 

However, it does not mean that the notions of incrementality and certainty are 

irrelevant for other cases that fit within the conceptual paradigm. For example, the 

non-incrementality approach may be unacceptable where the leap from the 

primitive case to the latest principle is overly dramatic (e.g., a leap from Case A 

to Case F; or where the principle has become very different despite having the 

same origin), to the extent where the legal certainty is unduly undermined. As 

suggested by Fairclough, the key takeaway from these two notions is that 

‘…it is legitimate for the courts to be wary of novel developments and to 

put the burden of convincing the court on the party proposing the 

development. The greater the apparent novelty in what is asked for, the 

more convincing a court will need.’57 

C. The future of this issue 

Hong Kong courts, or any other common law courts open to foreign precedents, 

will continue to face this issue for three reasons. Firstly, given Hong Kong aims 

to be an international city, Hong Kong courts may be prompted by various reasons 

to conform to the latest and compatible standards prevailing in major common law 

countries.58 

 

reportage is included in s 4(3). In this sense, the judiciary should be extra careful 

when developing the common law principle. In Pettitt v Pettitt [1970] AC 777, 

794-95, Lord Reid commented that ‘matters which directly affect the lives and 

interests of large sections of the community and which raise issues which are the 

subject of public controversy and on which laymen are as well able to decide as 

are lawyers’ should be left to the Parliament. It could be argued that the question 

of what constitutes responsible journalism is one of such. 
57 Fairclough (n 54) 207. 
58 Anthony Mason, ‘The Place of Comparative Law in Developing the 

Jurisprudence on the Rule of Law and Human Rights in Hong Kong’ (2007) 37 

Hong Kong Law Journal 299, 302. See also n 1. 
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Secondly, Hong Kong has a small case pool, which reduces the opportunities for 

incremental legal developments. By contrast, foreign jurisdictions have a larger 

pool of cases, allowing them to develop their principles more quickly. In other 

words, the combined effect of Hong Kong’s slower-moving domestic legal 

development (e.g., staying at Case A or B) and the faster-changing foreign 

principles (e.g., already progressing to Case D or even further) will create more 

non-incremental development. 

Thirdly, a foreign precedent represents an inoperative yet highly persuasive 

argument on how the law should develop. When presented with a well-formulated 

principle, it may be difficult to resist the compelling ‘argument’. Echoing this 

view, Justice Tang said that ‘the common law is basically reasons driven, and that 

there is an active market place of ideas where ideas can and do contend’.59 ‘[I]n 

the common law world, “bad ideas will be subordinated to good ideas in the long 

run, as good ideas will win more adherents”’.60 

From another perspective, the accumulation of these three reasons suggests that 

Hong Kong courts may instead be criticised for failing to adopt well-established 

foreign principles or arguments should they be consistent and coherent with local 

laws, unless compelling reasons to pursue a different direction of development 

exist.61 That said, these structural and policy considerations should not override 

the legal importance of not unduly undermining the notion of incremental 

development outlined above. 

CONCLUSION 

 
59 Justice Tang PJ (as he then was), ‘The Common Law and the Market Place of 

Ideas’ (Chancery Bar Association’s Hong Kong Conference, 17 May 2017), 

https://www.hkcfa.hk/filemanager/speech/en/upload/186/The%20Common%20

Law%20and%20the%20Market%20Place%20of%20Ideas.pdf. [24]. 
60 ibid [6]. 
61 ibid [8] (where Tang PJ notes that the Hong Kong courts may take a different 

position than the foreign position when Hong Kong has its own special 

circumstances), [20] (or where the foreign position is considered to have taken a 

wrong turn). 
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This article points out that adopting foreign authorities may potentially aggravate 

the inherent uncertainty of common law, if the legal development becomes non-

gradual. There is a significant difference between developing the existing Case C 

principle into a Case D and directly leaping from a Case A to a Case D principle. 

The former is gradual, whilst the latter amounts to sudden and non-incremental 

development. Due to the hard-to-resist benefits of adopting well-argued foreign 

principles, non-gradual development – and hence the increase in uncertainty 

caused by a leap – may often be unavoidable.  Notwithstanding, it remains vital 

for judges, lawyers and academics to be aware of this issue of uncertainty.  

The present awareness for the above issue is arguably limited. Theoretically, the 

courts are mindful of the possible existence of legal and societal differences with 

the foreign jurisdictions.62 Similarly, Jigme focused only on whether Hong Kong 

has common legal values and foundations. If such differences exist, the courts will 

deal with foreign cases ‘with caution’, in order to develop Hong Kong law ‘that 

best suits the needs of the local circumstances’.63 However, these considerations 

are inadequate in practice. From now on, they should additionally pay attention to 

the potential uncertainty caused by non-gradual legal development, such as the 

three points on the legal bounds of non-incrementality as derived from Elgizouli 

and the takeaway suggested by Fairclough as discussed in section 4(B). 

An abrupt leap, whether within the legal parameters or not, can have profound 

implications. Firstly, it makes common law development even less predictable. 

Cases B and C – where judges raise a controversy or contribute supplementary 

remarks, refinements, or clarifications – act as signals and buffers for society 

before a substantial change in Case D. Non-incremental development, therefore, 

exceeds the traditional understanding that common law ‘is developed 

organically’.64 Leading common law jurist Sir George Vos has advocated for 

adherence to ‘the best traditions of the incremental development of the common 

law’, which he further expounded: 

 
62 Secretary for Justice v Wong Ho Ming [2018] HKCA 173 [56]. 
63 ibid [56]. 
64 Patel (n 3) [226]. 
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‘On a municipal basis, the development of the common law should be on 

a genuinely incremental basis. Seismic changes should, I think, be 

avoided where possible…Judicial creativity has its place, but when it 

intervenes, it should do so incrementally rather than in great strides.’65 

Secondly, having the same or comparable social conditions is an essential 

justification for adhering to the same principle.66 There is, therefore, a need to 

ascertain whether the social progression in Hong Kong has caught up with the 

foreign pace, even though this task can be difficult in practice. Crucially, Lord 

Walker (who is a Non-Permanent Judge of the Hong Kong Court of Final Appeal) 

acknowledged that ‘the courts’ lack of access and capacity to process the complex 

economic, social and scientific data’ is a ‘principled objection’ against hasty 

common law development.67 That said, in the English reportage example above, 

the ‘corpus of case law’ discussing reportage (i.e. Cases B, C, and more) allowed 

the public and the judiciary to observe the growing public interests and support 

for neutral reporting (or watchdog journalism).68 Conversely, the absence of 

litigations on reportage in Hong Kong should have raised doubts. It could have 

been caused by the small case pool, but it equally may have indicated the lack of 

comparable social conditions (e.g., maybe the public did not see reportage as 

fitting within its journalistic practice and culture).69 There were no considerations 

of these relevant socio-legal factors. Lord Thomas powerfully explained the 

importance of taking the contemporary social situation into account: 

‘The need for judges, as Lord Nicholls noted in National Westminster v 

Spectrum Plus in 2005, to discharge their “responsibility of keeping the 

law abreast of current social conditions and expectations” is one that 

 
65 Sir Geoffrey Vos, ‘Certainty v. Creativity: Some pointers towards the 

development of the common law’ (SAL Distinguished Speaker Lecture, 14 

September 2018) https://www.judiciary.uk/wp-content/uploads/2018/09/speech-

by-chc-sal-lecture-sept2018.pdf> [63]-[64]. 
66 Wong Ho Ming (n 62) [56]. 
67 Lord Robert Walker, ‘Developing the common law: How far is too far?’ 

(2013) 37 Melbourne University Law Review 232, 233. 
68 Roberts (n 19) [32]. 
69 cf In the UK, there were judicial debates on whether journalistic verification 

should be required and the stance changed from strict in Reynolds to permissive 

in Roberts. See the text of section 4(A) and n 44. 
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depends on the times. Periods of social and economic stability call for less 

and more limited development.’70 

In other words, non-incremental development without sufficient socio-legal 

deliberations creates an under-explored risk of mismatch between the adopted 

principle and the actual social situation in Hong Kong. Therefore, more attention 

should be paid to this issue in court. 

 
70 Lord John Thomas, ‘Keeping commercial law up to date’ in Rob Merkin and 

James Devenney (eds), Essays in Memory of Professor Jill Poole: Coherence, 

Modernisation and Integration in Contract, Commercial and Corporate Laws 

(Routledge 2019) 1, 1 (emphasis added). National Westminster [2005] 2 AC 680 

[32]. See also Kleinwort Benson Ltd (n 8) 377 (Lord Goff) (‘the common law is 

a living system of law, reacting to new events and new ideas, and so capable of 

providing the citizens of this country with a system of practical justice relevant 

to the times in which they live.’) (emphasis added). 
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ABSTRACT 

The focus of this article is the exploration of Articles 5(1)(e) and 5(1)(f) of the 

Singapore Convention, which link mediators’ particular misconducts to the 

enforceability of settlement agreements arising from mediation. Compared to the 

exceptions included in Article V of the New York Convention, Articles 5(1)(e) and 

5(1)(f) of the Singapore Convention are unique. The exception relating to 

mediators’ misconduct has aroused a lot of criticism. This article holds a positive 

attitude towards the adoption of Articles 5(1)(e) and 5(1)(f) and provides 

justifications for the existence of these grounds. In the author’s view, 

acknowledging that mediators’ misconducts may exert a negative effect on the 

enforceability of mediated settlement agreements under particular circumstances 

has positive meanings. This paper calls for more attention to the regulation of the 

conduct of mediators and is aimed to raise the interests of various nations and 

mediation practitioners in professionalization of mediation, contributing to the 

advancement of standards applicable to mediators and mediation. In addition, 

there is a practical need for exploring the specific meaning of Articles 5(1)(e) and 

5(1)(f) so as to make the grounds included in these provisions be appropriately 

applied.  
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INTRODUCTION 

When it comes to dispute resolution, the public are generally more familiar with 

litigation and arbitration than mediation. Currently, arbitration appears to be the 

most popular form of dispute resolution that businessmen in international 

commerce tend to resort to. This is mainly due to Convention on the Recognition 

and Enforcement of Foreign Arbitration Awards which entered into force on 7 

June 1959 (hereinafter referred to as ‘New York Convention’).1 The New York 

Convention imposes an obligation that each Contracting State shall recognise and 

enforce arbitral awards which are made by non-domestic arbitral institutions in 

the same way domestic awards are recognised and enforced.2 In comparison, the 

reality that courts in most jurisdictions are reluctant to decide a direct enforcement 

of the settlement agreements arising from mediation weakens the public’ s 

confidence in mediation. A lack of an efficient enforcement mechanism of 

mediated settlement agreements on an international level has always been a barrier 

to the popularization of mediation.3 On 20 December 2018, the United Nations 

Convention on International Settlement Agreements Resulting from Mediation 

(hereinafter referred to as ‘Singapore Convention’) was adopted by the U.N. 

General Assembly.4  

The advent of this multinational treaty has aroused heated discussions in academic 

and practical circles. Notably, the wordings and function of Article 5 of the 

Singapore Convention is similar to that of Article V of the New York Convention. 

A party to an international commercial dispute can invoke Article 5 of the 

Singapore Convention as grounds of defence against the other party’s application 

for the enforcement of the international mediated settlement agreement 

(hereinafter referred to as ‘IMSA’). Among those circumstances, the defences 

 
* LLB, Southwest University of Political Science & Law. LLM, International 

Commercial Law, University of Bristol. 
1 UNCITRAL, Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards (New York, adopted 10 June 1958, entered into force on 7 June 1959). 
2 ibid, art III. 
3 Nadja Alexander, International Comparative Mediation: Legal Perspectives (Kluwer 

Law International 2009) 51. 
4 UNCITRAL, United Nations Convention on International Settlement Agreements 

Resulting from Mediation(New York, adopted 20 December 2018,entered into force on 

12 September 2020). 
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relating to mediators’ misconducts as described in Articles 5(1)(e) and 5(1)(f) of 

the Singapore Convention have been controversial. Some commentators think that 

these grounds should not be included in the Singapore Convention. The focus of 

this piece is on Articles 5(1)(e) and 5(1)(f) of the Convention, which link 

mediators’ particular misconducts to the enforceability of IMSAs.  

The motivations behind this essay are as follows. To begin with, Articles 5(1)(e) 

and 5(1)(f) of the Singapore Convention are of great importance. Although many 

grounds under Article 5 of the Singapore Convention refer to the wording of 

Article V of New York Convention, the exceptions regarding mediator 

misconduct under Articles 5(1)(e) and 5(1)(f) are new. In international 

commercial arbitration, if one party challenges the arbitral award based on the 

doubt of impartiality of arbitrators, the public policy defence as stipulated in 

Article 5(2)(b) of New York Convention has always been invoked,5 while Articles 

5(1)(e) and 5(1)(f) of the Singapore Convention can function as particular grounds 

for challenging the enforceability of IMSAs. Given that United Nations 

Commission on International Trade Law (hereinafter referred to as ‘UNCITRAL’) 

has not further enacted any guidelines of the Singapore Convention, there is a 

practical need for exploring the specific meaning of Articles 5(1)(e) and 5(1)(f). 

A clear analysis of these grounds can contribute to the literature on the Singapore 

Convention. Another purpose of this paper is to call for more attention on mediator 

conduct, especially those conducts affecting their impartiality. This article is 

intended to raise the interests of various nations and mediation practitioners in the 

professionalization of mediation, contributing to the advancement of standards 

applicable to mediators and mediation. A satisfying outcome will be that the 

authorities and mediation institutions globally are inspired to enact, reform or 

improve relative standards, which can not only provide guidelines for professional 

mediators but also can offer a clearer standard for the interpretation of the Articles 

5(1)(e) and 5(1)(f) of the Singapore Convention. 

This article is divided into four main sections. Section 2 contains a brief 

introduction to mediation, through which readers are able to gain a basic 

 
5 Waleed Suiaiman A Al-Tuwaigri, ‘Grounds for Refusal of Enforcement of Foreign 

Commercial Arbital Awards under the New York Convention of 1958—With Special 

Reference to the Kingdom of Saudi Arabia’ (DPhil thesis,University of Glasgow 2006) 

284. 
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understanding of the mediator’s role in the process of mediation and the 

mediation’s development. Section 3 explains the purpose and potentials of the 

Singapore Convention, followed by the drafting history of Articles 5(1)(e) and 

5(1)(f) as well as the concerns about these provisions. In response to the criticisms 

against Articles 5(1)(e) and 5(1)(f) of the Singapore Convention, Section 4 

provides some particular insights about why the inclusion of Articles 5(1)(e) and 

5(1)(f) is positive and meaningful. Section 5 then analyses how Articles 5(1)(e) 

and 5(1)(f) should be applied.  

1. AN OVERVIEW OF MEDIATION 

Mediation is the subject of the Singapore Convention and Articles 5(1)(e) and 

5(1)(f), which focus on mediator conduct in the mediation process. A basic 

understanding of the world of mediation will be helpful for readers to explore the 

meaning of Articles 5(1)(e) and 5(1)(f).  

A.      The definitions and nature of mediation 

There has not been a universally accepted definition of mediation. Nevertheless, 

various instruments such as mediation laws or codes of conduct developed by 

different mediation institutions involve this practice. For example, Article 2(3) of 

the Singapore Convention defines mediation as a process where parties attempt to 

reach a settlement of their dispute harmoniously with the assistance of mediators 

who do not have the authority to impose a solution upon the parties to the dispute.6 

In Australia, the Section 2 of Australian National Mediator Standards specifically 

describes the mediation process as “a non-directive process where the parties 

identify issues, develop choices, consider alternatives and decide about results 

with the assistance of the mediator.”7  In the United States, the Model Standards 

of Conduct for Mediators (hereinafter referred to as the ‘Model Standards’) notes 

that “Mediation is a process in which an impartial third party facilitates 

communication and negotiation and promotes voluntary decision making by the 

 
6 (n4) art 2(3). 
7 Australian National Mediator Standards For Mediators Operating Under The National 

Mediator Accreditation System September 2007 S2. 
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parties to the dispute.” 8 These definitions demonstrate that mediators merely play 

a supporting and minor role in the mediation process. Ultimately, it is the 

mediating parties who decide the outcome of the dispute.  

Given the variety of ways in which mediation has been defined, readers can find 

some common characteristics within these definitions. Firstly, in addition to the 

mediating parties to a dispute, the process’ participants must include a third party 

as a mediator      to facilitate a dialogue between all parties to the dispute. Without 

the participation of the mediator, the process would be regarded as a negotiation.9 

The most basic duty of a mediator in this process is normally to facilitate 

communication and mutual understanding between parties. Mediators assist 

parties in identifying and resolving the causes of the dispute and overcoming 

strategic and cognitive barriers,10 whilst facilitating their evaluation.11 Secondly, 

party self-determination is a fundamental principle in mediation.12 Many codes of 

conduct for mediators provide for party self-determination as a standard of 

mediators, inspiring the question of who possesses decision-making authority 

throughout the mediation process. In essence, party self-determination emphasizes 

that it is the meWdiating parties instead of mediators that have authority of 

decision-making. Compared with litigation and arbitration, mediation is a non-

adversarial process.13 Unlike the arbitration or litigation where the arbitrators or 

judges have the authority to determine the outcome, in mediation this depends on 

the parties rather than the mediator.14 The parties may terminate the mediation or 

 
8 The Model Standards of Conduct for Mediators 2005. 
9 Laurence Boulle, Mediation: Principles, Process, Practice (2nd ed, LexisNexis 

Butterworths 2005) 7. 
10 Bobette Wolski, ‘Enforcing Mediated Settlement Agreements: Critical Questions and 

Directions for Future Research’ (2014) 7 Contemporary Asia Arbitration Journal 87, 

103. 
11 John D Feerick and others, ‘Standards of Professional Conduct in Alternative Dispute 

Resolution Symposium’ (1995) 1995 Journal of Dispute Resolution 95, 123. 
12 Bryant Garth and Phyllis Bernard, Dispute Resolution Ethics: A Comprehensive Guide 

(American Bar Association 2002) 68. 
13 Brien Wassner, ‘A Uniform National System of Mediation in the United States: 

Requiring National Training Standards and Guidelines for Mediators and State 

Mediation Programs’ (2002) 4 Cardozo Online J Conflict Resol. 
14 Alison Taylor and Jay Folberg, Mediation: A Comprehensive Guide to Resolving 

Conflicts Without Litigation (1st edn, Jossey-Bass 1991) 10. 
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end in reaching a settlement agreement. A more specific connotation of the self-

determination principle will be explained in Section 4.  

B. The development of mediation 

Many scholars have conducted research on the origins and evolution of mediation. 

Xiantao Wen, an officer of the Ministry of Commerce in China, demonstrates that 

mediation may be traced back to ancient East Asian kingdoms such as those in 

China.15 Wen refers to a classical Chinese book entitled “The Rites of Zhou” 

which recorded the existence of mediators who are responsible for coordinating 

disputes between people in ancient China around 3000 years ago. A similar tale 

can be found in a great work in late Qing Dynasty,16 illustrating that mediation has 

existed for a long time. Around the period between 1970s and 1980s, mediation 

has developed rapidly in many common law jurisdictions such as the United 

States, Australia, and Canada.17 In the United States, a few mediation centres were 

developed and private mediation programs were launched from the late 1970s to 

the early 1980s. By the late 1980s, mediation was regarded as a viable dispute 

resolution to be applied in new areas such as public policy matters, insurance 

disputes, real estate disputes, securities and environmental issues.  

On an international level, many mediation organizations have emerged, such as 

the Singapore International Mediation Centre (hereinafter referred to as ‘SIMC’), 

an advanced mediation institution capable of providing services in cross-border 

mediation. Another example is the International Centre for ADR of The 

International Chamber of Commerce which is aimed to help customers to resolve 

commercial disputes in the most effective and appropriate manner.18 On 1 January 

2014, this Centre published the ICC Mediation Rules to adapt to the practices in 

 
15 Xiantao Wen, ‘United Nations Convention on International Settlement Agreements 

Resulting from Mediation and Commercial Mediation in China’ (2019) 25 China Law 

Review 198, 200  available at 

<http://www.chinalawreview.com.cn/article/20190412140741.html>. 
16 ibid. 
17 Nadja Alexander, ‘Global Trends in Mediation’ (2003) 6 ADR Bulletin 1. 
18 ‘MEDIATION’ (The International Chamber of Commerce) 

<https://iccwbo.org/dispute-resolution-services/mediation/> accessed 6 September 2021. 
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the field of mediation.19 However, there are growing efforts for a harmonized legal 

framework to support the mediation of cross-border disputes. For instance, 

UNCITRAL Mediation Rules were adopted on 14 July 2021, during the fifty-

fourth session of UNCITRAL.20 This document includes concrete procedural rules 

regarding the commencement of mediation, number and appointment 

of mediators, conduct of mediation, communication between the parties and the 

mediator, termination of mediation, requirements of settlement agreement, the 

limitations of the role of the mediator.21 Such an instrument serves as a guideline 

for governments to improve their own mediation procedures.  

In order to further increase the popularity of mediation, some suggestions are put 

forward herein. Firstly, each party to the Singapore Convention and potential 

Contracting States are advised to establish and update their domestic procedural 

rules so as to adapt to the requirements of the Singapore Convention. For example, 

those nations may have to update their conflict-of-law rules regarding how to 

ascertain the governing law of IMSAs. The potential Contracting States must 

review whether their domestic rules regarding the international enforcement 

system of IMSAs need to be updated.22 Additionally, well defined and classified 

codes of conduct for mediator are needed.23 As Nadja Alexander and Shouyu 

Chong suggest, it is necessary to further clarify those standards applicable to 

mediators and categorize the type of conduct which violate those standards.24 For 

instance, the rules regarding how to balance the requirement of confidentiality and 

a mediator’s duty of maintaining party-determination will be useful. Furthermore, 

mediating parties are suggested to pay careful attention to the content of the 

 
19 Mediation Rules of the International Chamber of Commerce(entered in force 1 

January 2014). 
20 'Report of the United Nations Commission on International Trade Law Fifty-Fourth 

Session' (28 June–16 July 2021) A/76/17. 
21 UNCITRAL, ‘UNCITRAL Mediation Rules’ (2021). 
22 Shouyu CHONG and Felix STEFFEK, ‘Enforcement of International Settlement 

Agreements Resulting from Mediation under the Singapore Convention: Private 

International Law Issues in Perspective’ (2019) 31 Singapore Academy of Law Journal 

448 , 482. 
23 Omer Shapira, A Theory of Mediators’ Ethics: Foundations, Rationale, and 

Application (Cambridge University Press 2016) 137. 
24 Nadja Alexander and Chong Shouyu, The Singapore Convention on Mediation. A 

Commentary (Wolters Kluwer 2019) 127-128. 
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mediation agreement that they are going to conclude with mediators and expressly 

agree on the applicable standards and conflict-of-law rule in that agreement. In 

these ways, the publics are expected to increase their confidence in mediation.  

2. THE BACKGROUND AND CONTROVERSIES 

OF ARTICLES 5(1)(E) AND 5(1)(F)  

The discussion so far has provided an overview of what mediation is, what roles 

mediators play in the mediation process and what the latest developments in 

mediation are. Those points serve as a basis on which one can evaluate Articles 

5(1)(e) and 5(1)(f) of the Singapore Convention. Among the developments of 

mediation, the most striking achievement in recent years has been the adoption of 

the Singapore Convention. This section briefly analyses the purpose and 

significance of the Singapore Convention, followed by an introduction of the 

function and drafting history of Articles 5(1)(e) and 5(1)(f) as well as the 

controversies surrounding these grounds.  

A. The purpose and potentials of the Singapore 

Convention 

The Singapore Convention is aimed at establishing a uniform and effective 

enforcement regime for mediated settlement agreements arising from international 

commercial disputes.25 This article holds the view that the uniform enforcement 

mechanism under the Singapore Convention is revolutionary and has great 

potential to boost cross-border mediation. In the field of cross-border commercial 

arbitration, the New York Convention provides an effective mechanism for cross-

border recognition and enforcement of foreign arbitral awards. This enables 

arbitral awards that satisfy the conditions provided in this Convention to be 

enforced in the nations different from the country where the award is made. The 

adoption of New York Convention promotes the popularity of international 

commercial arbitration.  

 
25 Elisabetta Silvestri, ‘The Singapore Convention on Mediated Settlement Agreements: 

A New String to the Bow of International Mediation?’ (2019) 4 Access to Justice in 

Eastern Europe 5. 
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By contrast, the cross-border mediation practice appears to be uncommon.26 Many 

empirical studies have proved that this phenomenon is due to the lack of a mature 

and comprehensive international legal framework in this field and the lack of a 

unified mechanism for cross-border commercial mediated agreements.27 Even 

though an IMSA is voluntarily reached by mediation parties, one party may renege 

on its promise later. According to Eunice Chua’s research, the non-breaching party 

may have three choices for enforcing an IMSA without the Singapore 

Convention.28 To begin with, if mediation parties conclude an IMSA in the process 

of litigation proceedings, then courts in many jurisdictions may record the IMSA 

as a ‘consent order’ which can function as the court’s final judgment.29 The second 

method is to combine mediation with arbitration so that an IMSA can be enforced 

in the form of an arbitral award.30 Thirdly, mediation parties in civil law 

jurisdictions tend to enforce the mediated settlement agreement by converting it 

into a notarial deed.31 

Admittedly, all the above-mentioned methods appear to be comparatively time-

consuming and troublesome. Specifically, it would not be easy to have IMSAs 

enforced in the form of court orders in the jurisdictions, as there is generally no 

obligation for the courts in another country to recognise judgments made from 

foreign courts, unless a pre-negotiated enforcement obligation that is normally in 

the form of multilateral or bilateral agreements exists. In addition, the usefulness 

of a notarial deed on the international level remains doubtful, given that 

notarization is basically subject to domestic law which varies from nation to 

nation. As a result, the party in good faith will have to suffer the negative 

consequences of the other party’s violation of an IMSA, which will further destroy 

public’s confidence in the mediation.  

 
26 Nadja Alexander, ‘Nudging Users towards Cross-Border Mediation: Is It Really about 

Harmonised Enforcement Regulation’ (2014) 1 Contemporary Asia Arbitration Journal 

405. 
27 Eunice Chua, ‘Enforcement of International Mediated Settlements without the 

Singapore Convention on Mediation’ (2019) 31 Singapore Academy of Law Journal 572, 

573. 
28 ibid 577. 
29 ibid. 
30 ibid. 
31 ibid. 
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To avoid such a consequence, it is necessary to introduce an appropriate 

mechanism for the purpose of promoting cross-border enforcement of IMSAs.32 

As such, the importance of the Singapore Convention is apparent. The approval 

of the Singapore Convention has updated the legal framework in the sphere of 

cross-border mediation. Although the Article 14 of the Model Law 2002 

recognises the enforceability of mediated settlement agreements, it failed to 

provide a relative enforcement mechanism.33 Instead, according to Article 3 of the 

Singapore Convention, each Party to the Convention is obliged to enforce IMSAs 

as required by the Convention, which symbolizes that the Singapore Convention 

introduces a uniform mechanism for the enforcement of IMSAs. Accordingly, 

IMSAs can be enforced without the need for notarization, court approval or other 

forms of formalization.34 Especially during the      COVID-19 pandemic, compared 

with transnational arbitration and litigation, cross-border mediation has 

incomparable advantages. The procedure of mediation is not as complex as that of 

litigation or arbitration, thus transnational mediation could be conducted online in 

most cases. With a uniform regime for enforcement of IMSAs under the Singapore 

Convention, public’s confidence in cross-border mediation is expected to be 

greatly enhanced. 

B. The function of Articles 5(1)(e) and 5(1)(f) in the 

Singapore Convention 

The Singapore Convention consists of a preamble and sixteen articles in total. 

Article 3 of the Convention imposes an obligation of enforcing IMSAs on each 

Party, but such an obligation is not absolute. The Singapore Convention permits 

the competent authorities to refuse to grant relief based on Article 5.35 Those 

grounds set out in Article 5 of the Singapore Convention can be roughly divided 

 
32 Miglė Žukauskaitė, ‘Enforcement of Mediated Settlement Agreements’ (2019) 111 

Teisė 205. 
33 UNCITRAL Model Law on International Commercial Conciliation (adopted 24 June 

2002). 
34 Hector Flores Senties, ‘Grounds to Refuse the Enforcement of Settlement Agreements 

under the Singapore Convention on Mediation: Purpose, Scope, and Their Importance 

for the Success of the Convention’ (2019) 20 Cardozo J Conflict Resol 1235, 1257. 
35 Eunice Chua, ‘The Singapore Convention on Mediation - A Brighter Future for Asian 

Dispute Resolution’ (2019) 9 Asian Journal of International Law 195, 201. 
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into four categories. The first type as stipulated in Articles 5(1)(a) to 5(1)(d) is 

related to the breach of rules in contract law; the second category involves the 

misconduct of mediators in the mediation process; the third type links to the 

violation of public policy as provided in Article 5(2)(a); the last category is about 

the applicability of the subject matter of the dispute pursuant to the law of that 

Party. Articles 5(1)(e) and 5(1)(f) fall into the second category and connect 

misconduct of mediators in the mediation process with the enforceability of 

IMSAs. More specifically, if one party to a commercial dispute provides evidence 

to prove that their dispute’s facts are consistent with the circumstances as 

described in Article 5(1)(e) or 5(1)(f), the competent authority will have the power 

to refuse application of the party seeking relief under the Singapore Convention. 

Thus, the importance of an in-depth research and understanding on Articles 5(1)(e) 

and 5(1)(f) becomes self-evident. 

C. The drafting history of Articles 5(1)(e) and 5(1)(f) 

The current versions of Articles 5(1)(e) and 5(1)(f) are products of numerous 

discussions and compromises. As a matter of fact, at the forty-eighth session of 

UNCITRAL, Working Group II (hereinafter referred to as “WG II”) was 

mandated to start work regarding the enforcement of settlement agreements which 

includes the drafting of relative international instruments.36 Delegates from 

different governments and experts from various organizations discussed and 

deliberated diverse versions of the draft of the Singapore Convention during WG 

II’s sixty-third session to the sixty-eighth session. This section shows historical 

revisions of the grounds in Articles 5(1)(e) and 5(1)(f) based on conference reports 

and working papers of the WG II. 

Firstly, in 2016, WG II drafted some provisions regarding the enforcement of 

settlement agreements arising from conciliation.37 Article 8 (1) (e) of the draft 

covers situations where the conciliator fails to ‘maintain fair treatment of the 

parties’ and fails to ‘disclose circumstances that are likely to give rise to justifiable 

 
36 UNCITRAL, 'Report of the United Nations Commission on International Trade Law 

Forty-Eighth Session' (29 June-16 July 2015) A/70/17’. 
37 UNCITRAL, 'International Commercial Conciliation: Preparation of an Instrument on 

Enforcement of International Commercial Settlement Agreements Resulting from 

Conciliation'（12-23 September 2016）A/CN.9/WG.II/WP.198’. 
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doubts as to its impartiality or independence.’38 The initial version seems to have 

a lot of problems. ‘Fair treatment’ is an extremely broad conception, rendering it 

difficult to confine. In the absence of any further guides to this term, the 

interpretation of this provision may be affected by subjective emotions. For 

example, in the process of mediation, if a mediator gets to know a truth which is 

unbeneficial for the other party and may affect that party’s decision about whether 

to arrive at a settlement agreement, shall the mediator tell the truth to the 

uninformed party? If the mediator chooses to keep silent, some people may infer 

they would be failing to maintain fair treatment, while others may presume they 

have no responsibility to promote substantive fairness. Since there is no objective 

standard to confine fair treatment, different judges may make contradictory 

decisions based on varying concept and belief. Thus, the threshold set in Article 8 

(1)(e) of the draft was excessively low.  

Consequently, the original draft of Article 8 (1) (e) was criticized and amended by 

WG II at its sixty-fifth session. The secondly amended version converts the 

original draft of article 8 (1)(e) into two separate paragraphs, being respectively 

4(1)(d) and 4(1)(e) in another document.39 Article 4(1)(d) likewise uses ‘the 

conciliator’s failure to maintain a fair treatment of the parties’ as one of the 

conditions of applying this ground,40 but it raised the threshold of the application 

compared to the original draft. Specifically, it requires such a failure to be manifest 

based on circumstances of the case, a material impact or undue influence on a 

party. Another condition is related to the casual link. In this condition if it is not 

because of the particular misconducts of the mediator as provided in 4(1)(d) which 

brought about particular consequences to the party, the party would not have 

entered into the settlement agreement in question. Such amendment was positive 

as not all of the mediator’s instances of misconduct are severe enough to have a 

negative impact on the enforceability of the settlement agreement. The draft of 

article 4(1)(e) reserved the wordings of the second circumstance regarding the 

conciliator’s duty to disclose in the original article 8 (1)(e).  

 
38 ibid para 35. 
39 UNCITRAL, 'International Commercial Conciliation: Preparation of an Instrument on 

Enforcement of International Commercial Settlement Agreements Resulting from 

Conciliation' (6-10 February 2017) A/CN.9/WG.II/WP.200 para 37. 
40 ibid. 
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At the sixty-sixth session, WG II continued to engage in intensive discussions on 

the aforesaid drafts. WG II attempted to introduce a relatively objective standard 

into article 4(1)(d). The terms ‘gross misconduct’ and ‘applicable standards’ were 

included as applicable conditions in article 4(1)(d).41 Such amendments are 

intended to raise the threshold for the application of 4(1)(d). On the other hand, 

the original article 4(1)(e) was revised again with a few limitations from two 

aspects. First, what the mediator fails to disclose to the parties must be the 

information that they do not know. Secondly, such a failure must have a ‘material 

impact or undue influence on a party, without which the party would not have 

entered into the settlement agreement.’42 It is obvious that WG II made huge 

efforts to improve these grounds relating to mediators’ misconduct. However, the 

aforesaid drafts were still met with a lot of opposition. For instance, some 

opponents thought that the wordings of ‘gross misconduct’ remained vague. In 

some civil law jurisdictions, it is difficult to determine the specific meaning of 

those ambiguous terms, which may cause legal instability.43 Some experts 

proposed to delete the word “unknown” under draft provision 4(1)(e).  

In response to concerns from various parties, WG II agreed to proceed with a 

further improvement of the thirdly revised version. Compared to the third revision, 

the revised Draft 4(1)(d) substitutes the original terms of ‘gross misconduct’ with 

the terms of ‘serious breach’.44 The fourth amendment is similar to the texts of the 

Articles 5(1)(e) and 5(1)(f) which are currently in effect. The major difference lies 

in the use of the terms among ‘conciliation, conciliator, mediation and mediator’. 

At the subsequent sixty-eighth session, WG II agreed to substitute the term 

“conciliation” with “mediation” throughout the draft instruments.45 By this time, 

the text of the Articles 5(1)(e) and 5(1)(f) regarding mediators’ misconducts had 

been finalized. 

 
41 UNCITRAL, 'Report of Working Group II (Dispute Settlement) on the Work of Its 

Sixty-Sixth Session' (New York, 6-10 February 2017) A/CN.9/901 para 52. 
42 ibid. 
43 ibid para 84. 
44 ibid para 81. 
45 UNCITRAL, 'Report of Working Group II (Dispute Settlement) on the Work of Its 

Sixty-Eighth Session' (New York, 5–9 February 2018) A/CN.9/934 para 16. 
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D. The controversies surrounding Articles 5(1)(e) and 

5(1)(f) 

The concerns about the Articles 5(1)(e) and 5(1)(f) are not only limited to the 

wording of the provisions as presented in last section, but also ask whether it is 

necessary to list the circumstances as provided in Articles 5(1)(e) and 5(1)(f) as 

specific defences under the Singapore Convention.46 The reasons for questioning 

Articles 5(1)(e) and 5(1)(f) are mainly as follows. To begin with, if one party 

refuses to enforce an IMSA on the basis of misconduct by a mediator, the other 

party seeking relief can attempt to invoke Article 5(1)(b) regarding the defence 

about the validity of the settlement agreement or Article 5(2)(a) concerning public 

policy defence.47 For example, Miglė Žukauskaitė considers the existence of 

Articles 5(1)(e) and 5(1)(f) to be unnecessary and redundant. In his view, if the 

parties are indeed negatively affected by misconduct of the mediator, the IMSA 

between the parties may be examined on the grounds of it being void as a contract 

based on the doctrine of contract law.48 In fact, in most jurisdictions, the 

determination of the validity of a contract is very strict, and thus it is extremely 

difficult to determine the invalidity of a settlement agreement according to 

misconducts of the mediator. Thus, the first reason is actually difficult to 

implement.  

The second reason is related to the principle of party self-determination in the 

process of mediation. In a few opponents’ views, the distinction between 

mediation and arbitration is apparent.49 Mediation should be a voluntary process 

and the focus should be on the conduct of the parties rather than that of the 

mediator.50 Therefore, the misconduct of mediators should not have an impact on 

 
46 UNCITRAL, 'Report of Working Group II (Arbitration and Conciliation) on the Work 

of Its Sixty-Third Session' (Vienna, 7–11 September 2015) A/CN.9/861 (17 September 

2015) 17. 
47 UNCITRAL, 'Report of Working Group II (Dispute Settlement) on the Work of Its 

Sixty-Fifth Session' (Vienna, 12–23 September 2016) A/CN.9/896 (30 September 2016) 

para 192. 
48 Žukauskaitė (n 32)213. 
49 Natalie Morris-Sharma, ‘Constructing the Convention on Mediation: The 

Chairperson’s Perspective’ (2019) 487 Singapore Academy of Law Journal 29. 
50 ibid. 
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the enforcement procedure. Thirdly, the adoption of Articles 5(1)(e) and 5(1)(f) 

may lead to more lawsuits, making the enforcement of IMSA burdensome and run 

counter to the purpose of the Singapore Convention.51 Fourthly, competent 

authorities which are merely supposed to be familiar with the laws and rules 

regulating mediation in their own jurisdictions may have to review those laws or 

rules outside of their own jurisdiction.52 Lastly, compared with arbitration, the 

number of procedural rules that provide a basis for evaluating conducts of 

mediators is extremely limited. Multiple examples have illustrated how difficult it 

is to assess whether mediating parties are being treated fairly.  

3. THE JUSTIFICATIONS FOR THE DEFENCES 

IN Articles 5(1)(e) and 5(1)(f) 

In response to above concerns, this section seeks a particular perspective to justify 

the inclusion of Articles 5(1)(e) and 5(1)(f) into the Singapore Convention.  

A. The emphasis on the compliance of mediator’s conducts 

Articles 5(1)(e) and 5(1)(f) recognise the legal effect of mediators’ misconducts 

on the enforceability of IMSAs, which enables parties and mediators to attach 

more importance to mediators’ ethics and conduct. In practice, the mediators may 

act in ways       which run counter to conduct or ethical codes, causing mediating 

parties to arrive at an IMSA that they would not otherwise have accepted.53 In 

some jurisdictions, courts once upheld the claim of a mediation party to set aside 

a mediated settlement agreement based on allegations of mediators’ misconduct. 

For example, in the United States’ case                 Vitakis Valchine v. Valchine, a 

party alleged that it was the mediator’s coercion and duress which imposed 

significant pressure on her and forced her to sign the mediated settlement 

agreement.54 The Appellate Court held that mediator misconduct can serve as a 

 
51 UNCITRAL (n 41) para 50. 
52 Morris-Sharma (n 49). 
53 Fran L Tetunic, ‘The Irony of Mediator as Problem Maker : Mediator Misconduct 

Setting Aside Mediated Agreements’ (2017) 23 Harvard Negotiation Law Review 177, 

178. 
54 Vitakis Valchine v Valchine,[2001] District Court of Appeal of Florida 793 So2d, 

1095. 
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ground for a court to set aside a settlement agreement arising from a court-ordered 

mediation.55 As Fran Tetunic comments, the mediating parties negatively affected 

in court-ordered mediation should be entitled to seek redress.56  

Although the mediation process involved in the aforesaid case was a court-ordered 

mediation relating to family dispute instead of the type of mediation concerning 

international commercial dispute required by Singapore Convention, the 

judgement of this case illustrates that mediators misconduct can exert side effects 

on a mediated settlement agreement. Under such circumstances, the negative 

impact that mediator misconduct has on mediating parties shall be assumed by 

corresponding mediators and the interests of the affected mediation party shall be 

protected. As AKC Koo advises, the rational dissatisfaction of mediation parties 

to mediators can no longer be ignored as mediation becomes more widely used.57 

As mediation becomes a unique dispute resolution method because of the 

participation of mediators, their conduct should be appropriately regulated.58 The 

exceptions stipulated in Articles 5(1)(e) and 5(1)(f)  explicitly remind the public 

of the possible adverse impact of misconduct. In turn, both mediation parties and 

mediators themselves will place more emphasis on the ethics and conduct of 

mediators. Moreover, users and experts in the field of mediation are expected to 

reflect on and research what kinds of mediators’ conducts shall fall into the 

Articles 5(1)(e) and 5(1)(f). 

B. Mediator’s duty to protect ‘substantive party self-

determination’ 

Correctly understanding the principle of party self-determination in mediation 

process can help readers better understand why the adoption of Articles 5(1)(e) 

and 5(1)(f) is justified. As presented in Section 3, some scholars believe that 

Articles 5(1)(e) and 5(1)(f) violate the principle of party self-determination in 

mediation. Such a view is untenable, as those scholars fail to truly understand the 

connotation of the principle of party self-determination in mediation. The wording 

 
55 ibid 1095. 
56 Tetunic (n 53) 184-187. 
57 AKC Koo, ‘Exploring Mediator Liability in Negligence’ (2016) 45 Common Law 

World Review 181. 
58 UNCITRAL (n 47). 
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of party self-determination may vary in different Code of Conducts of mediators 

or literature, but it is widely accepted that the basic self-determination is to respect 

mediating parties’ voluntary and uncoerced decision-making. For example, the 

definition of ‘self-determination’ in Model Standards emphasizes that each party 

has the freedom to decide both the process and outcome of the mediation.59 The 

Code of Conduct for Mediators of the ADR Institute of Canada, Inc. provides a 

similar explanation.60 This essay acknowledges the importance of party self-

determination in the mediation process most of the literature on this topic does. 

As Robert Baruch Bush and Joseph Folger state, self-determination is the core and 

highest value of mediation.61  

What this essay emphasizes is that the principle of party self-determination 

includes the requirement of protecting the party’s legitimate expectation of 

fairness or justice and their interest of reliance. Omer Shapira’s analysis on the 

connotation of self-determination in mediation is logical and convincing. In her 

view, the requirement of party self-determination in mediation includes three 

elements, being “party’s competency to decide, voluntariness and lack of 

coercion, as well as the availability and understanding of information relevant to 

the decision.”62 She considers the legitimate expectation of mediation parties to be 

‘true, substantive self-determination’ rather than ‘illusory, formal self-

determination.’63 As Isabelle R. Gunning comments, if voluntary consent is not 

accompanied by informed decision-making, self-determination cannot be 

considered to be true and substantive.64 Substantive self-determination embodies 

a pursuit of a high-quality decision-making process which requires parties to 

decide based on information and an understanding of the information.65 In order 

to achieve substantive self-determination, mediators shall not only avoid conduct 

 
59 The Model Standards of Conduct for Mediators(n8). 
60 Inc ADR Institute of Canada, ‘Code of Conduct for Mediators’ (2011) 

<https://adric.ca/rules-codes/code-of-conduct/> accessed 10 August 2021. 
61 Robert A Baruch Bush, ‘Reclaiming Mediation’s Future: Re-Focusing on Party Self-

Determination’ (2015) 16 Cardozo Journal of Conflict Resolution 741, 742. 
62 Shapira (n 23) 137. 
63 ibid 138. 
64 Isabelle R Gunning, ‘Know Justice, Know Peace: Further Reflections on Justice, 

Equality and Impartiality in Settlement Oriented and Transformative Mediations’ (2004) 

87 Cardozo Journal of Conflict Resolution 87, 93. 
65 Shapira (n 23)141. 
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jeopardizing the party self-determination, but also shall take measures to prevent 

others from doing so.66  

Rachael Field and Jonathan Crowe provide an explanation from another 

perspective. They emphasize that the party self-determination in mediation 

involves mutual connection and cooperation between mediation parties. They 

believe ‘atomistic notion of autonomy’ which focuses on privacy and private 

interests differ from the party's self-determination.67 The former is the basis of the 

adversarial legal system, because each side is encouraged to defend for their own 

interests. On the contrary, the party's self-determination in mediation tends to 

focus more on the interests and needs of both sides and what mediation parties are 

seeking is a win-win situation.68 

The motivation behind Articles 5(1)(e) and 5(1)(f) is not to expand the power of 

court to intervene the process of mediation. Rather, the remedy mechanism 

provided in Articles 5(1)(e) and 5(1)(f) helps protect mediation parties’ legitimate 

expectation and their common interests. In essence, the grounds as provided in 

Articles 5(1)(e) and 5(1)(f) are related to mediator’s duty of maintaining 

impartiality and independence. As Jacqueline Nolan-Haley considers, the 

principle of self-determination in mediation can protect procedural justice and 

maintain fairness and dignity for mediating parties.69 

C. Comparative advantages compared to the allegation 

based on public policy defence 

Assuming that grounds regarding mediators’ irregularities under Articles 5(1)(e) 

and 5(1)(f) are removed from the Singapore Convention, one party trying to seek 

relief for the reason that mediators commit particular misconducts may have to 

 
66 ibid 144. 
67 Rachael Field and Jonathan Crowe, 'The Central Role of Party Self-Determination in 

Mediation Ethics' (The Australian Dispute Resolution Research Network, 2017) 

<https://adrresearch.net/2017/12/19/the-central-role-of-party-self-determination-in-

mediation-ethics/> accessed 9 September 2021. 
68 ibid. 
69 Jacqueline M Nolan-Haley, ‘Self-Determination in International Mediation: Some 

Preliminary Reflections’ (2007) 7 Cardozo Journal of Conflict Resolution 701. 
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invoke Article 5(2)(a), related to the public policy exception. However, such an 

attempt will possibly encounter many difficulties and is more likely to be declined 

by competent authorities. This conjecture comes from the observations on 

practices in cross-border arbitration. Under the New York Convention, if one of 

the arbitration parties refuses to perform the obligations as required by an arbitral 

award based on the doubts about the impartiality and independence of the 

arbitrator, the party normally invokes the public policy defence.70 But the results 

of doing so have been often unsatisfactory. Based on a survey published in 2016, 

courts in China had applied Article V(2)(b) of New York Convention in merely 

one case to reject recognizing and enforcing foreign arbitral awards in the past 

twenty years before 2016.71 One of the reasons for such a phenomenon is that the 

term of ‘public policy’ is so broad and ambiguous that its boundaries are extremely 

uncertain and unstable.  

Leon Trakman evaluates three ways in which the concepts of public policy are 

tested in his research. The most common method is to completely use domestic 

public policy without considering the public policies of other nations, known as 

‘mono-local theory’.72 The second type allows domestic courts to invoke public 

policy recognised by a few other countries, which is a pluralist theory.73 The third 

is a ‘globalist conception of public policy’ arising out of an ‘autonomous 

international public order’.74 Some courts were in favour of a narrower 

interpretation of public policy.75 For instance, in Shanghai City Foundation Works 

Corp.  v.  Sun Link Ltd, the Court of Hong Kong’s Special Administrative Region 

explained that the public policy exception can merely apply where ‘the most basic 

principles of morality and justice’ are jeopardized.76 The Superior Court of Justice 

of Canada made a similar statement in another case, considering that the public 

 
70 Waleed Suiaiman A Al-Tuwaigri(n 5) 284. 
71 Leon Trakman, ‘Domestic Courts Declining to Recognize and Enforce Foreign 

Arbitral Awards: A Comparative Reflection’ (2018) 6 Chinese Journal of Comparative 

Law 192. 
72 ibid 175. 
73 ibid. 
74 ibid 176. 
75 UNCITRAL, ‘2012 Digest of Case Law on the Model Law on International 

Commercial Arbitration’ (2012) para 132. 
76 CLOUT case No 520 Shanghai City Foundation Works Corp v Sun Link Ltd [2001] 3 

HKC 521, 2 February 2001. 
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policy exception should be construed narrowly.77 These examples illustrate that 

huge instability exists in construing public policy in the practice.  

Accordingly, it is better to expressly set exceptions regarding mediator 

misconduct under the Article 5 of the Singapore Convention, rather than roughly 

rely on public policy defence. If a party alleging that a mediator engages in 

misconduct which undermines impartiality and independence refuses to perform 

an IMSA on the basis of public policy exception, the competent authority may 

need to examine whether the misconduct in question violates ‘fundamental 

principles of morality and justice’. In comparison, both Articles 5(1)(e) and 5(1)(f) 

provide for a specific basis for invocation and a comparatively clearer test for 

examination of the facts. 

4. THE APPLICATION OF ARTICLE 5(1)(e) 

AND ARTICLE 5(1)(f) 

This section provides an analysis on how Article 5(1)(e) and Article 5(1)(f) can be 

applied in practice.  

A. A narrow approach of construing Articles 5(1)(e) and 

5(1)(f) 

Some scholars assert that Article V of the Singapore Convention grants vast 

discretion to the enforcing state. They are worried that the enforcing state casually 

applies Article V to frustrate the enforcement of IMSAs.78 Many critics point the 

finger at Articles 5(1)(e) and 5(1)(f) herein. In fact, they ignore that it is very 

difficult to establish mediators’ liability for its misconduct in practice.  

Fran Tetunic has investigated hundreds of contracts signed by mediators and 

mediation parties. He found that the provisions creating mediators’ responsibilities 

 
77 CLOUT case No 391 [Re Corporación Transnacional de Inversiones, SA de CV et al v 

STET International, S.pA et al, Ontario Superior Court of Justice, Canada], [1999] 

CanLII 14819 (ON SC), 22 September 1999. 
78 Masood Ahmed, ‘Reflections on the UNCITRAL Convention on the Enforcement of 

Mediation Settlement Agreements and Model Law’ [2019] Lloyd’s Maritime and 

Commercial Law Quarterly 259. 
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are absent from most of those contracts and consequently it is extremely difficult 

to define a mediator’s obligation when their conduct is examined. He also finds 

that even if the parties could agree on a particular duty of the mediator in the 

contracts, there would be huge difficulty in proving that that duty had been 

breached. Fran Tetunic’s study illustrates that the attempts of mediating parties 

who bring a claim to set aside mediated settlement agreements as a result of 

misconduct by mediators have been rarely successful.79 Both Articles 5(1)(e) and 

5(1)(f) set a high threshold of application, therefore, it is hard for mediation parties 

to casually rely on these grounds to frustrate the enforcement process of IMSAs. 

B. Strict requirements under Article 5(1)(e) 

i. The interpretation of “standards applicable” 

Article 5(1)(e) merely applies where there are established standards regulating 

mediators or the mediation process at the time when an IMSA is reached. A reality 

is that a unified standard applicable to mediators or mediation around the world 

has not yet been developed. Besides, given that the mediation location may not be 

limited to a single place due to the flexibility of the process, the Singapore 

Convention adopts a ‘delocalisation theory’, meaning it does not require that the 

enforcement of an IMSA shall be subject to the rules of procedure of the place of 

mediation. 80 Thus, it may be controversial to ascertain the standards of which 

place shall be applicable.81 The most efficient method is to carefully review the 

mediation agreement.82 The competent authority could look at whether mediating 

parties have agreed on the choice of law in the IMSAs or apply the conflict-of-law 

rules at the place where enforcement is applied.83 If the relevant standards are 

absent in the mediation agreement, or multiple standards are selected or the agreed 

 
79 Tetunic (n 53) 189. 
80 Shou Yu Chong and Nadja Alexander, ‘Singapore Convention Series: Why Is There 

No “Seat” of Mediation?’ (Kluwer Mediation Blog, 2019) 

<http://mediationblog.kluwerarbitration.com/2019/02/01/singapore-convention-series-

why-is-there-no-seat-of-mediation/> accessed 15 September 2021. 
81 Jeffrey Long, ‘Violation of Mediators’ Duties as A Ground of Non-Enforcement 

Under the Singapore Convention’ (2020) 13 Contemporary Asia Arbitration Journal 462. 
82 Vita Food Products Inc v Unus Shipping Co Ltd [1939] AC 277 (PC, Nova Scotia) 

289-290. 
83 UNCITRAL (n 46). 
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standards are not clear enough, two ways could be used to deal with these 

situations. Firstly, the competent authority could first ascertain what the governing 

law is based on the relevant conflict-of-law rules.84 The identified governing law 

may inspire whether there are appropriate standards applicable to mediators or the 

mediation process.85 The alternative method is to identify the standard which 

closely connects to the transaction and the parties at mediation.86 If no specific 

standards can be identified, one party’s defence cannot be supported based on 

Article 5(1)(e). 

In terms of the scope of ‘applicable standards’ in Articles 5(1)(e), an inclusive 

attitude is acceptable according to the report of WG II. The form of the source of 

such standards is diverse.87 Both the binding law governing mediation and soft 

law including various codes of conduct for mediators can be invoked by mediation 

parties.88 Some countries have established national standards of evaluating 

mediators by enacting national law. For example, Austria, as the European pioneer 

in mediation law and practice,89 passed the Austrian Mediation Act in 2003. 

Germany transposed the EU-Directive 2008/52/EWG (‘EU-Directive’) into a 

Mediation Act entitled the Mediationsgesetz which stipulates the duties of the 

mediator and requirements of the mediation process. However, due to the 

discrepancies in the nature of mediation and that of litigation as well as arbitration, 

mediators are less likely to be governed by domestic legislation as strictly as 

judges or arbitrators are. Currently, soft law plays a vital role in managing 

mediators.90 For instance, codes of conduct launched by professional institutions 

can be accepted.91 The European Code of Conduct for Mediators was published 

on 2 July 2004 with the support of the European Commission. Applicable 

 
84 Alexander and Shouyu (n 24) 127-128. 
85 ibid. 
86 ibid. 
87 UNCITRAL (n 41) para 87. 
88 ibid. 
89 David Gherdane M. Roth, ‘Mediation in Austria: The European Pioneer in Mediation 

Law and Practice’ in Klaus J Hopt and Felix Steffek (ed), Mediation: principles and 
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standards may be also based on the mediator’s licensing regime.92  

Notably, the party with the burden of proof could invoke not only the standards 

managing mediators but also those regulating the mediation process. For instance, 

Mediation Rules of the International Chamber of Commerce entered into effect on 

1 January 2014. SIMC also provides mediation rules to its customers. These rules 

both offer requirements for the process of mediation. Obviously, the scope of 

‘applicable standards’ in Articles 5(1)(e) is broad. But it is noteworthy that certain 

best practices or the requirements of other jurisdictions should not be recognised 

as “applicable standards”.93  

ii. The examination of other elements under article 5(1)(e) 

In addition to the prerequisites stated in the last part, there are other elements that 

need to be examined for Article 5(1)(e) to be applied. The second condition is that 

the party alleging a mediator’s misconduct will trigger the application of Article 

5(1)(e) must prove that the mediator’s breach constitutes a serious breach of 

standards applicable to the mediator or the mediation. It means the Article 5(1)(e) 

does not necessarily apply to all kinds of misconducts of mediators. The adjective 

‘serious’ is used in the text to describe the severity of the mediator misconduct 

and raises the threshold of application of the Article 5(1)(e).94 To test whether the 

party self-determination is guaranteed in the process of mediation could be one of 

standards to examine whether a mediator’s misconduct constitutes a “serious 

breach”. As Jeffrey Long analyses, If the evidence provided by the defending party 

shows that the conduct performed by the mediator has led to the failure to realize 

the party self-determination, to some degree, it may be regarded as a serious 

breach.95 The test of serious breach is also closely related to the corresponding 

specific standards applicable to mediators or mediation. It is better to confine the 

 
92 Khory McCormick and Sharon SM ONG, ‘Through the Looking Glass: An Insider’s 

Perspective into the Making of the Singapore Convention on Mediation’ (2019) 31 

Singapore Academy of Law Journal 520, 543. 
93 Timothy Schnabel, ‘The Singapore Convention on Mediation: A Framework for the 

Cross-Border Recognition and Enforcement of Mediated Settlements’ (2018) 19 

Pepperdine Dispute Resolution Law Journal 1. 
94 Chua (n 35). 
95 Franco Gevaerd Piotr Wójtowicz, ‘How the Singapore Convention Will Enforce 

Mediated Settlement Agreements Across Borders’ (2019) 38 International ADR 11. 
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term in such kinds of standards. Notably, even if one party’s defence based on the 

mediator’s misconduct is rejected by competent authority, it does not necessarily 

mean that the mediator’s conduct is a good practice that meets the mediator’s 

standards.  

Another condition for applying Article 5(1)(e) is regarding the element of 

causality. This element highlights the influence that the mediator’s misconduct 

has exerted on the party’s decision to conclude the IMSA in the mediation process. 

The defending party must prove that it would not have concluded the IMSA with 

the other party if the mediator’s serious breach of applicable standards had not 

occurred. Some experts call this element a ‘but-for test’.96 As Alexander and 

Shouyu analyse, such a test of causation between the mediator’s serious breach 

and mediating parties’ decision to settle the dispute embodies the ‘reliance’ by a 

mediation party.97 The test of the causal link under Article 5(1)(e) should be taken 

in an objective way, which means that competent authority would avoid 

ascertaining the causation based on the party’s subjective intention.98 The 

objective approach used in construing the formation of a contract in the contract 

law within the common law system can be analogously used to explain such an 

objective test.  

For example, As Lord Denning stated in Storer v Manchester City Council,99 when 

examining whether there is a contract between the two parties, what the court 

reviews is not the subjective will of the parties but external evidence such as the 

parties’ words or behaviors.100 Similarly, the competent authority should review 

the words and behaviors of the party during the mediation process, to determine 

whether the party would not have arrived at the settlement agreement if they knew 

that the mediator has seriously violated the standards. Furthermore, this kind of 

objective approach should be applied from the perspective of a reasonable third 

party. In Trentham Ltd v Archital Luxfer Ltd,101 the court held that the criteria for 

 
96 ibid. 
97 Alexander and Shouyu (n 24). 
98 Schnabel (n 93) 51. 
99 Storer v Manchester City Council [1974] 1 WLR 1403. 
100 Séverine Saintier and Jill Poole Robert Merkin, Poole’s Textbook on Contract Law 

(14th ed, Oxford University Press 2019) 32. 
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judging is the reasonable expectations of an honest person or ‘what a reasonable 

person has been led to believe the position to be’. Back to the assessment of causal 

link in Article 5(1)(e), if a reasonable third party thinks a mediating party would 

not be affected by the mediator’s serious breach of applicable standards grounded 

on the given evidences, the competent authority should not decline to grant relief 

under Singapore Convention.  

Only all of the conditions as previously analysed are satisfied can the defence of 

mediation parties based on Article 5(1)(e) be possibly supported. However, it is 

generally difficult for mediating parties to establish all of these elements. Because 

the process of mediation is normally not regulated as strictly as litigation or 

arbitration, and participants of mediation shall observe the confidentiality of the 

process of mediation, the words and conducts of mediating parties and mediators 

in the process of mediation may not be properly recorded and kept. Furthermore, 

even though the competent authorities can ascertain the three elements, they still 

have the power to reject one party’s allegation and grant relief to the other. 

C. High threshold under article 5(1)(f) 

Article 5(1)(f) is related to a mediator’s disclosure of conflict of interest to the 

mediating parties.102 Given that the standards applicable to mediators or mediation 

in some jurisdictions lack the requirement of disclosure against mediators, the 

ground in Article 5(1)(f) exists independently from the exception as provided in 

Article 5(1)(e).103 A mediating party seeking the non-enforcement of an IMSA 

pursuant to Article 5(1)(f) must demonstrate that the following three conditions 

are simultaneously met.  

i. The understanding of circumstances raising “justifiable 

doubts as to the mediator’s impartiality or 

independence” 

The first condition is that the party seeking the refusal of enforcement shall 

demonstrate the mediator fails to disclose circumstances that can “raise justifiable 

 
102 Jeffrey Long (n 81) 465. 
103 UNCITRAL (n 41). 
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doubts as to the mediator's impartiality or independence”.104 To examine such a 

condition, relevant regulations and practices in the field of cross-border arbitration 

can be referred to. For example, similar expressions can be traced back to the 

UNCITRAL Arbitration Rules which provide for an arbitrator’s obligation of 

disclosure. Article 11 of UNCITRAL Arbitration Rules requires arbitrators to 

immediately disclose any type of circumstances unknown to the parties and the 

other arbitrators.105 Article 12 of UNCITRAL Model Law on International 

Commercial Arbitration likewise provides for the arbitrator’s obligation of 

disclosing any situations that might lead to justifiable doubts as to arbitrator’s 

impartiality or independence.106 But these instruments fail to give a more specific 

explanation. In Jung Science Information Technology Co. Ltd. v. Zte. 

Corporation,107 the Court held that it does not matter if arbitration parties claim 

that the arbitrator has granted them unfair treatment, what is relevant is how a 

hypothetical fair-minded and informed observer thinks of the situation based on 

evidence.108  

Accordingly, the adjective “justifiable” in the Article 5(1)(f) of the Singapore 

Convention highlights that the test of the first condition should follow an objective 

approach. It means whether the situations that mediator fails to disclose can raise 

doubts as to the mediator’s impartiality or independence does not depend on the 

viewpoints of mediator parties. Rather, a test from the perspective of a reasonable 

third party should be applied. 

Moreover, the question of what specific situations will fall into the aforesaid 

circumstances arises in practice. An annex of UNCITRAL Arbitration Rules gives 

an example of what arbitrators are supposed to disclose. It advises arbitrators to 

make a commitment that his impartiality and independence will not be influenced 

 
104 United Nations Convention on International Settlement Agreements Resulting from 
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105 UNCITRAL Arbitration Rules 2013 art 11. 
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Commercial Arbitration’ (2012) 66. 
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by his past or present professional, commercial and other relationships with the 

arbitrating parties.109 Additionally, IBA Guidelines on Conflicts of Interests in 

International Arbitration set out general standards concerning impartiality, 

independence and disclosure of the arbitrator.110 This Guideline provides a ‘Non-

Waivable Red List’ specifying what circumstances can arouse justifiable doubts 

relating to the arbitrator’s impartiality or independence. By referring to the 

situations in the aforesaid list, the following circumstances might give rise to 

justifiable doubts as to a mediator's impartiality or independence. For example, 

the mediator is a legal representative or employee of a mediation party; or the 

mediator has a controlling impact on one of the mediating parties; or the mediator 

has a direct economic interest in the IMSAs concluded by mediation parties, or 

the mediator has a significant financial or personal interest in one of the mediating 

parties.111  

ii. The examination of other elements under article 5(1)(f) 

More importantly, even if a defending party has evidence to prove that the 

mediator fails to disclose the foregoing circumstances, it does not necessarily 

mean there is a conflict of interests between the mediator and mediation parties. 

The defending party has to establish that the mediator’s non-disclosure has caused 

a “material impact or undue influence” to the party.112 According to its literal 

meaning, it is required that the mediator’s failure to disclose relative 

circumstances has caused a substantial or significant impact on the party in 

question. The competent authority may have to identify the governing law of the 

IMSA, before determining whether the party seeking non-enforcement had 

concluded the agreement under a “material impact or undue influence”.113 

Moreover, the defending party must provide evidence to prove that it would not 

have entered into the IMSA without the mediator’s failure of disclosure. As 

 
109 UNCITRAL Arbitration Rules 2013, Model statements of independence pursuant to 

article 11 of the Rules. 
110 IBA Guidelines on Conflicts of Interest in International Arbitration 2014. 
111 ibid. 
112 UNCITRAL (n4) art 5. 
113 STEFFEK (n 22) 482. 
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analysed previously, the determination of such a causal link should be conducted 

objectively. 

The analyses in this Section are intended to illustrate that the thresholds of 

applying Articles 5(1)(e) and 5(1)(f) are very high. Thus, the view that the 

adoption of Articles 5(1)(e) and 5(1)(f) will undermine the uniform enforcement 

mechanism and consequently jeopardise the purpose of the Singapore Convention 

is unreliable.  

CONCLUSION 

In summary, the existence of Articles 5(1)(e) and 5(1)(f) of the Singapore 

Convention is of great significance. Firstly, it reflects the importance of regulating 

mediator conduct. Secondly, the design of these grounds is expected to protect the 

principle of “substantive party self-determination” in mediation. Thirdly, for 

mediating parties, it is more likely to successfully refuse the enforcement of an 

IMSA based on the ground regarding a mediator’s misconduct instead of public 

policy defence. Moreover, the existence of Articles 5(1)(e) and 5(1)(f) helps 

relieve the tension between the need for diversity and consistency in the field of 

mediation. More specifically, such a dilemma means the tension between the 

reality of diversity in mediation practice and the parties’ desires to establish 

consistent and reliable quality measures.114 On the one hand, Articles 5(1)(e) and 

5(1)(f) show the respect for diversity of mediation regulations and practices in 

different jurisdictions, which helps Contracting States maintain determination, 

autonomy and flexibility in regulating mediation to a large degree. On the other 

hand, the Singapore Convention is dedicated to establish a rapid and uniform 

enforcement mechanism for IMSAs.   

Mediation has incomparable advantages over litigation and arbitration, especially 

in the era of COVID-19 pandemic. With the advent of the Singapore Convention, 

an increasing number of mediation users in cross-border business are expected. 

Although the Singapore Convention has not been ratified by most countries, the 

author is optimistic about its popularity in coming years.  

 
114 Steffek Felix and Alexander Nadja, ‘Making Mediation Law, Mediation Series’ 

(2017). 
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ABSTRACT 

Many international investment agreements (IIAs) include clauses that allow the 

parties to opt-out of some of the agreement's provisions. The most important of 

these is the Essential Security Interests (ESI) clause that enables States to invoke 

essential security interests (ESI) to limit the application of substantive treaty 

agreements when the question of security interests arises. This article attempts to 

examine the position of security exceptions clauses of the South Asian Countries’ 

BITs, particularly whether the existing formulation of the ESI clause in South 

Asian Countries BITs is sufficient in ensuring regulatory space for these countries 

to protect their ESI. Specifically, this article addresses the ESI clauses language, 

the nexus requirement links, and the permissible objectives outlined in the South 

Asian Countries' BIT. Furthermore, it makes an analysis of the interpretations of 

the nexus requirement links and the permissible objectives of these countries’ ESI 

clauses. 
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INTRODUCTION 

There is a high amount of cross-border investment involving millions of dollars in 

the global economy. These investments entail a variety of protections in different 

jurisdictions, but they are also exposed to a number of risks. States often sign 

bilateral and multilateral treaties to protect the investments made by their nationals 

abroad.1 Over the past six decades, states have concluded 2898 bilateral 

investment treaties (BITs)2 and 417 treaties with investment provisions (TIPs)3 

between them as expressions of their commitment to promote and protect foreign 

investment and to show themselves as investment-friendly destinations. However, 

this treaty protection is only available to investors who belong to one of the 

contracting parties. 

Most of these treaties are broadly worded to provide a wide variety of protections 

to the investor by the host state into which the investment has been made.4 In 

general, these protections contain the right against expropriation, Fair and 

Equitable Treatment (FET), Most Favored Nation (MFN) treatment, and direct 

access to arbitration for the resolution of investment disputes. However, this 

extensive protection offered to investors under BIT is commonly subject to certain 

exception clauses through which States can safeguard their interests. Accordingly, 

many International Investment Agreements (IIA) contain clauses that provide the 

parties with exceptions to the application of provisions that arise from the 

 

* Assistant Professor, Regional Studies Center, Science Academy of 

Afghanistan, Kabul. LLM (South Asian University, New Delhi, India), BA in 

Law and Political Science (Paktia University, Afghanistan). 
1 Rudolf Dolzer and Christoph Schreuer, Principle of international investment 

law (2012), Oxford University Press, 46 
2 Investment Policy Hub, United Nations Conference on Trade and Development 

(UNCTD), March 10, 2021, available at< 

https://investmentpolicy.unctad.org/international-investment-agreements> 
3 Ibid. 
4 Kathryn Gordon and Joachim Pohl, ‘OECD Working Papers on International 

Investment Treaties over Time - Treaty Practice and Interpretation in a Changing 

World’ (2015) 02 OECD Working Papers on International Investment 12 

<http://dx.doi.org/10.1787/5js7rhd8sq7h-en%0AOECD>.  
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aforementioned agreements. The essential security exception (ESI)5 clause is the 

most crucial of these. This clause allows States to invoke essential security 

interests at times of necessity to restrict the application of substantive treaty 

agreements.6 

The invocation of the security issue has become complex through disputes over 

the interpretation of the clauses, nexus requirements, and its permissible objective, 

specifically disputes over what it covers, and whether a security clause is self-

judging or allows judicial scrutiny. The situation becomes more problematic when 

countries invoke the ESI clause in an economic context. For instance, tribunals 

overseeing Argentina’s economic crisis dealt with the question of whether a 

financial crisis qualifies as a threat to the country's security interests, enough to 

justify the imposition of restrictions on foreign investment.7 Foreign investors 

have filed more than fifty investor-State arbitration claims against Argentina due 

to the country's adoption of measures to mitigate the consequences of a severe 

financial crisis after 2000.8 

The ESI clause plays an important role in the maintenance of States' public policy 

goals. The importance attached to BITs may increase due in part to the number of 

States adopting or considering the adoption of their own BIT models, which 

results in significant restrictions on foreign investment. Many scholars have 

written about security interest in IIAs,9 but there remains a dearth of scholarships 

 
5 South Asian countries’ BITs have used various terms in their security interest 

clauses. However, they used the term Essential Security Interest in the majority 

of BITs. For this reason, in this thesis, I am using the ESI term to cover all the 

security-related exceptions.  
6 William J Moon, ‘Essential Security Interests in International Investment 

Agreements’ (2012) 15 Journal of International Economic Law 481, 481. 
7 UNCTAD, ‘The Protection of National Security in International Investment 

Agreements’ 8. 
8 Otabek Ismailov, ‘The Necessity Defense in International Investment Law’ 1. 
9 Locknie Hsu, ‘2000-2009: A Decade of Security-Related Developments in 

Trade and Investment’ (2010) 11 Journal of World Investment and Trade 698; J 

Benton Heath, ‘The New National Security Challenge to the Economic Order’ 

(2020) 129 Yale Law Journal 1020; Susan Rose-Ackerman and Benjamin Billa, 

‘Treaties and National Security’ [2007] Yale Law & Economics Research Paper 
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on the subject. However, the study of ESI clauses and their impact on particular 

regions remains few and far between. More importantly, South Asian countries, 

which are either developing or least developed countries may be hit by a severe 

economic setback such as the COVID-19 Pandemic and may take emergency 

measures under the security exception clause contained in BITs for imposing 

restrictions on foreign investors. Hence, this thesis explores the position of ESI in 

South Asian countries’ BITs to illustrate how the South Asian BITs have 

incorporated ESI in their formulations.  

This article contains four sections. The first section of the article covers the 

introduction to the topic, and the second section examines the conceptual 

understanding of the ESI Clause, its historical background, and the importance of 

ESI. The third section specifically deals with ESI clauses in the context of South 

Asian countries. Firstly, it provides an overview of relevant South Asian BITs; the 

section then addresses the language, scope, permissible objectives, and nexus 

requirements of the ESI provisions in South Asian countries’ BITs. It also 

examines the interpretation of the nexus requirement links and the permissible 

objectives of the ESI clause and describes the conditions that should be fulfilled 

for the invocation of security exceptions in South Asian countries' BITs. Lastly, 

the fourth section provides a conclusive analysis of the overall findings. 

 

1; UNCTAD (n 7); Jrgen Kurtz, Adjudging the Exceptional at International 

Investment Law: Security, Public Order and Financial Crisis, vol 59 (2010); 

Katia Yannaca-Small, Essential Security Interests under International 

Investment Law (2008); Mark McLaughlin, ‘State-Owned Enterprises and 

Threats to National Security Under Investment Treaties’ (2020) 19 Chinese 

Journal of International Law 283; Ridhi Kabra, ‘Return of the Inconsistent 

Application of the “Essential Security Interest” Clause in Investment Treaty 

Arbitration: CC/Devas v India and Deutsche Telekom v India’ (2019) 34 ICSID 

Review - Foreign Investment Law Journal 723; Karl Sauvant and Mevelyn Ong, 

‘The Rise of Self-Judging Essential Security Interest Clauses in International 

Investment Agreements’ [2016] Columbia FDI Perspe; William J Moon, 

‘Essential Security Interests in International Investment Agreements’ (2012) 15 

Journal of International Economic Law 481; KYUNGEUN PARK, ‘The Role of 

Security Exceptions in IIL’ 204.  
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Definition 

Investment treaties usually contain non-precluded measure (NPM) clauses that 

provide the parties with freedom of action in a certain domain of public policy that 

would otherwise be restricted by the BITs obligations.10 An ESI clause is a sub-

type of the NPM clause that allows States to invoke ESIs at times of necessity, 

perhaps to restrict the application of substantive treaty agreements.11 It is 

comprised of two elements: firstly, the causal link between the measure and the 

permissible objective which is usually shown by the terms necessary, to, directed 

to, amongst others; secondly, the permissible objective of the measure for the 

achievement of which State adopts a measure that would otherwise breach their 

investment obligation.12 The permissible objective of this clause is the protection 

of an essential security interest.13 It allows the State to act in the protection of its 

own security interests. Naturally, following such consequential actions on the part 

of the State, the question arises of what exactly could be considered the State's 

essential security interest?  

Essential Security Interest 

A security exception has been included in a large number of investment treaties; 

the formulations and terminology vary from one to the other.14 To put it another 

way, the language of the security objective varies from one BIT to the next. It can 

be said that all the security-related terms above are broader than the ESI, and the 

threshold for all these permissible objectives could not be that much higher as is 

for the ESI. In the term “essential security interest," security interest is prefixed 

by the word essential, which means that in order to use an ESI as a ground for 

avoiding IIA obligations, the contracting party must demonstrate that the security 

interests are ‘‘essential.” The ordinary meaning of the word ‘‘essential’’ is 

 
10 Andreas Burke-White, William W.; Von Staden, ‘Investment Protection in 

Extraordinary Times : The Interpretation and Application of Non-Precluded 

Measures Provisions in Bilateral Investment Treaties’ (2008) 48 Virginia Journal 

of International Law 309, 332. 
11 Moon (n 6) 481. 
12 Kabra (n 9) 726. 
13 ibid. 
14 ibid. 
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‘‘vitally important.”15 This means that in order to use an ESI as a justification for 

departing from IIA obligations, the invoking State has to show that the ‘‘security 

interests’’ are not merely ordinary, but most important. In that sense, only those 

security interests that meet the criteria of "most important" will be covered by the 

ESI. The tribunal in Deutsche Telekom v. India held that: 

“The limits of the ESI (contemplated in Article 12) cannot be stretched beyond 

their natural meaning. For the tribunal the natural meaning requires the 

presence of interests concern with security (opposed to other public or 

societal interests) that are essential, i.e., that go to the core of State security. 

ESI is not the same as expropriation for the public interest; it must protect 

something of a higher value than any public interest.”16  

According to the tribunal, the invocation of ESI requires a higher threshold, 

something of a higher value should be protected by the adopted measure, and its 

threshold should not be lower, which is for expropriation. In other words, the term 

"essential security interest" is possibly the interests that pertain to the core function 

of the State, such as the protection of its territory or its citizens. In this regard, the 

WTO panel in Russia - Traffic in Transit stated that the: 

"ESI," which is evidently a narrower concept than "security interests," may 

generally be understood to refer to those interests relating to the 

quintessential functions of the State, namely, the protection of its territory and 

its population from external threats, and the maintenance of law and public 

order internally.17 

In this report, the panel is of the view that the ESI is related to the quintessential 

functions, which are the protection of the territory and population from external 

threats. It further explained that finding an external or internal threat is a decision 

 
15 Prabhash Ranjan, ‘Non-Precluded Measures in Indian International Investment 

Agreements and India’s Regulatory Power as a Host Nation’ (2012) 2 Asian 

Journal of International Law 21, 17. 
16 Deutsche Telekom AG v The Republic of India (2017) (2017) 615 615 [236]. 
17 Russia - Measure Concerning Traffic in Transit (2019) (2019) 2019 1 [7.131]. 
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to be made on a case-by-case basis.18 According to the panel, there is no specific 

standard of "external or internal threat," and all the circumstances of the case in 

question should be investigated. Thus, it could be argued that by putting the word 

"essential" before "security interest", it creates a higher threshold for a State to 

meet in proving that the security interests pursued are extremely important, and 

this could be demonstrated on a case-by-case basis.  

Historical Background of the ESI Clause 

The idea of having public order or essential security exceptions dates back to the 

early twentieth century. For instance, the US–Austria Friendship, Commerce, and 

Navigation Treaty in 1931 included a war exception clause stating that “in the 

event either High Contracting Party shall be engaged in war; it may enforce such 

import or export restrictions as may be required by the national interest.”19 Later, 

the adoption of the General Agreement on Tariffs and Trade GATT in 1947 came 

with a security exceptions clause as we understand it today. It took shape within 

the GATT and has since been moved to other treaties such as the Friendship, 

Commerce, and Navigation Treaties (FCN Treaties)20 and is widely used as 

standard elements of US FCN treaties post World War II.21 For example, Article 

XXI of the U.S.-Korea FCN treaty (1957): 

The present treaty shall not preclude the application of measures: .…(d) 

necessary to fulfil the obligations of a Party for the maintenance or 

restoration of international peace and security, or necessary to protect its ESI.  

Subsequently, ESI provisions moved from the FCN arrangements to the 

international investment law regime, starting in the late 1950s with the 

development of the German BIT initiative. Germany's first BIT, signed in 

1959 with Pakistan, was the first known investment treaty with a security 

 
18 ibid. 
19 Treaty of Friendship, Commerce, and Consular Rights between the United 

States and Austria, May 1931, art VII 
20 See, for example, ARTICLE XXI of the Treaty of Friendship, Commerce and 

Navigation between the United States of America and the Republic of Korea, 

1958 
21 Moon (n 6) 496. 
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exception clause.22 Under protocol (2) of this treaty, measures that are taken for 

the protection of public security and order, public health, or morality shall not be 

deemed as discrimination23. In almost every subsequent German BIT, such clauses 

can be found. Similarly, the first-ever US BIT, which was concluded in 1982 with 

Panama, had an ESI clause.24 Again, each subsequent US BIT has contained the 

same clauses.25 For instance, Article XI of the US model BIT of 1984 Stated: 

This treaty shall not preclude the application by either party of measures 

necessary in its jurisdiction for the maintenance of public order, the fulfilment 

of its obligations with respect to the maintenance or restoration of 

international peace or security, or the protection of its own ESI.26  

This language is indeed an exact copy of the post-World War II US Friendship, 

Commerce, and Navigation Treaties. This means that the ESI clause moved from 

the FCN treaties to the modern IIA agreements, and FCN treaties signed by the 

United States in the post-World War II period gave rise to ESI clauses in IIAs. 

Currently, in the regulatory regime of foreign investment, ESI provisions are 

comparatively widespread. They frequently feature in the BITs of nations, such as 

Germany, India, Canada, and the United States, which play a major role in the 

international financial system.  

The Importance of the ESI Clause 

Exceptions have become a more common mechanism in investment treaties, 

occurring in 43% of agreements signed between 2011 and 2016, compared to 7% 

 
22 Germany –Pakistan BIT, Protocol, Para, 2  
23       ibid. 
24 Treaty Concerning the Treatment and Protection of Investments, US–Panama, 

art X (1), Oct 27, 1982 
25 Burke-White, William W.; Von Staden (n 10) 313. 
26 The language used in Article XXI of the US-Argentina BIT was identical to 

the US-model BIT, which was hugely the issue of ICSID proceeding in early 

2000.  



148 

[Vol. VIII]                             THE BRISTOL LAW REVIEW 

 
 

of agreements signed between 1959 (the first investment treaty) and 2010.27 In the 

same way, under many international agreements, States have negotiated 

terminology specifying that these obligations should not preclude them from 

taking action to protect their ESI, even though they have entered into treaty 

commitments. The essential security interest clause is basically an exception to 

the scope of BITs execution. This clause allows States to take steps that are 

otherwise conflicting with their commitments under the treaty. 

The traditional belief of BITs was that by such arrangements, host States agree not 

to hurt foreign investors or, at least, to cover the costs if they do.28 However, the 

ESI clause serves a risk-allocation role in special cases, shifting the expense of 

hurting an investment from the host States to investors.29 Under BITs that contain 

a ESI provision, the State must pay claimants for losses that violate the treaty in 

ordinary situations, but in extraordinary circumstances, such as the Argentine 

financial crisis, the ESI clause passes liabilities to the investor, and the State would 

not be responsible for acts that may violate the BIT. In other words, in an 

increasingly globalized world where financial disasters, terrorism attacks, and 

public health emergencies are all too prevalent in the same forms of extraordinary 

situations protected by ESI clauses, ESI clauses radically restrict the regulatory 

system that protects international investors. Therefore, the analysis and 

implementation of the ESI clause would prove crucial in deciding both the 

freedom of the State to react to extraordinary situations and the extent of the 

investment protections provided under the BITs, for example, in the four cases of 

investors and Argentina that brought against this country under the U.S.- 

Argentina BIT.30 On similar facts, they followed different approaches to the ESI 

clause of the U.S.-Argentina BIT. Three tribunals considered the ESI clause 

inapplicable and held Argentina responsible for harm to investors in breach of the 

BIT.31 The fourth tribunal found Argentina's invocation of the clause reasonable 

 
27 Caroline Henckels, ‘Should Investment Treaties Contain Public Policy 

Exceptions ?’ (2018) 59 2826. 
28 Burke-White, William W.; Von Staden (n 10) 314. 
29 ibid. 
30 ibid. 
31 Sempra Energy International v Argentine Republic (2007); CMS Gas 

Transmission Company v Argentine Republic (2005); Enron Corporation 

Ponderosa Assets,LP v Argentine Republic (2007). 
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and held Argentina not liable for damage to investors suffered during the 

Argentine crisis.32 Thus, the application and interpretation of ESI needs wider 

investigation. In the end, it should be noted that the ESI clause as a sub-type of 

NPM balances the State regulatory power to protect its ESI with the right of 

investors, which should ordinary be protected. It allows States to retain 

sovereignty while dealing with security threats and gives preference to State 

sovereignty over economic benefits. 

Case Law on ESI Clause 

The available case law interpreting essential security provisions mostly derives 

from Argentina's reaction to the devastating financial crisis that struck the country 

in early 2000,33 as well as the Deutsche Telekom v. India case.34 In Argentina, by 

January 2002, 25% of the urban population was unemployed, with the majority 

living below the poverty line.35 By passing the Emergency Law, the government 

reacted to the crisis, and the currency of Argentina dropped in value by 70%.36 

Investors sustained severe financial damages from drastic regulatory measures.37 

A number of cases against the government were brought by foreign investors, 

alleging breach of core obligations under the US-Argentina BIT. In its response, 

Argentina cited necessity defense under both the US-Argentina BIT and 

customary international law.38 Particularly, the relevant clause under the BIT 

provided that the treaty did not prohibit Argentina or the United States from 

implementing the necessary steps to preserve public order or the protection of its 

own ESI.39 Besides the Argentina Cases, Deutsche Telekom brought a case against 

India under the Germany-India BIT.40 In this case, the court expressed its view 

 
32 LG&E Corps v Argentine Republic (2006), Decision on Liability. 
33 Moon (n 6) 384. 
34 See Deutsche Telekom AG v. The Republic of India (2017) (n 16) para 239. 
35 Moon (n 6) 384. 
36 Kurtz  (n 9) 332. 
37 ibid. 
38 Moon (n 9) 384. 
39 Art XI of US-Argentina BIT 
40 Deutsche Telekom AG v. The Republic of India (2017) (n 16) para 239. 
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over the interpretation of the ESI clause, particularly on the nexus requirement 

link "necessary." Further, the ICJ has also interpreted ESIs in two prominent 

cases,41 which will be discussed briefly. 

The scope of the ESI Clause 

It is clear that ESI covers the pure security interests of the country, but the question 

arises whether ESI can be invoked for non-security interests as well, or whether 

its scope extends beyond the core security interest. Initially, the ICJ analyzed 

wording found in both the U.S.-Nicaragua and U.S.-Iran FCN treaties that is equal 

to the "ESI" clause in certain NPM provisions. The response of the ICJ to these 

treaties indicated that the word "essential security" has a reasonably general but 

not an unrestricted interpretation. In the Nicaraguan case, the ICJ acknowledged 

that: 

"The notion of ESI certainly extends beyond the notion of armed attack and 

has in the past been subject to very broad interpretations.”42  

In this case, the ICJ did not need to further examine the meaning of 'ESI' because 

it concluded that the actions taken by the United States were not necessary to 

protect those interests and therefore, the actions taken by the United States did not 

pass the nexus test and were not permissible under the treaty.43  

Subsequently, in its 2003 decision in the Oil Platforms case, the ICJ revisited the 

interpretation of "essential security." Again, the court did not have a clear view of 

the scope of the ESI.44 The United States defined its ESI in its Memorial and stated 

that "the unrestricted flow of maritime trade in the Gulf" was "essential to the 

 
41 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v 

United States of America) (1986) 81 ICJ 206 [116].Oil Platforms (Iran v United 

States) (2003) [73]. 
42 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. 

United States of America) (n 40) para 116. 
43 ibid 141. 
44 Oil Platforms (Iran v. United States) (2003) (n 39) para 73. 
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economic and security interests of many States, including the United States.45 The 

ICJ agreed and held: 

Some of the interests referred to by the United States, the protection of US 

vessels and crew, and the unrestricted flow of maritime trade in the Persian 

Gulf was recognized by both the United States and Iran as reasonable US 

security interests.46 

The definition of ESI developed by the United States and accepted by the ICJ 

tends to include economic interests, such as the movement of maritime commerce 

as well as territorial or military interests. Thus, the understanding of "essential 

security" by the ICJ is reflective of a broad interpretation of the phrase that goes 

far beyond pure military risks and includes other forms of security interests as 

well. 

In addition to the ICJ, in the International Centre for Settlement of Investment 

Disputes (ICSID) proceedings, tribunals interpreted the ESI clause with a broader 

scope. In the LG&E v. Argentine Republic, the Tribunal rejected the idea that 

Article XI of the US-Argentina BIT47 is only applicable in situations of military 

involvement and war, arguing that the intensity of the issue can be equal to that of 

any military aggression when the economic base of a State is under attack.48 In 

that sense, the tribunal found that the financial crisis was not simply a time of 

economic difficulties or fluctuations in the market cycle because it threatened the 

complete breakdown of the economy and the Argentine State.49 Moreover, in the 

Enron v. Argentine Republic case, the tribunal agreed with Argentina that the 

 
45 Counter-Memorial of the United States, Oil Platforms (Iran v US) (1997) 

[3.11]. 
46 Oil Platforms (Iran v. United States) (2003) (n 39) para 73. 
47 This treaty shall not preclude the application by either Party of measures 

necessary for the maintenance of public order, the fulfilment of its obligations 

with respect to the maintenance or restoration of international peace or security, 

or the protection of its own essential security interests. 
48 LG&E Corps v. Argentine Republic (2006), Decision on Liability (n 32) para 

238. 
49 ibid 231. 



152 

[Vol. VIII]                             THE BRISTOL LAW REVIEW 

 
 

clause might apply in circumstances of economic difficulties and hardship, which 

require the protection of its beneficiaries' international guaranteed rights.50 

Similarly, in  Continental Casualty v. Argentine Republic, in reviewing the 

essential security provision, the tribunal claimed that the clause includes economic 

crises, as it is well established that the idea of international security of states in the 

Post-World War II international system was meant to include not only political 

and military security but also the economic security of states and their citizens.51 

It can be said that many international tribunals are of the view that the scope of 

the ESI clause is beyond the pure security function such as the protection of people 

and territory from military invasions; it also covers those crises that threaten the 

protection of people and territory which can satisfy the threshold of essential. 

The nexus requirement link (necessary) 

Different interpretations of the nexus requirement link have been introduced by 

the investment tribunals. Firstly, the tribunals in CME, Enron, and Sempra 

interpreted the word necessary under customary international law meaning that an 

action is 'necessary' (under an ESI clause) if it is the only way for the State to 

secure its security interests.52 The tribunals held that the ESI clause in Article XI 

of the US-Argentina BIT reflected the customary defence in the definition of 

necessity contained in Article 25 of the ILC Articles.53 They did not make a 

distinction between the necessity defence under Article 25 of the ILC Articles and 

 
50 Enron Corporation Ponderosa Assets,L.P v. Argentine Republic (2007) (n 31) 

paras 321, 324, 331. 
51 Continental Casualty Company v Argentina Republic (2008) [175]. 
52 CMS Gas Transmission Company v. Argentine Republic (2005) (n 31) para 

323; Enron Corporation Ponderosa Assets,L.P v. Argentine Republic (2007) (n 

31) para 308; Sempra Energy International v. Argentine Republic (2007) (n 31) 

para 350. 
53 CIL defence of necessity is subject to four conditions under Article 25 of ILC 

Draft Articles on Responsibility of States for Internationally Wrongful Acts. 

First, the adopted measure should be the only way for the State to protect an 

essential interest against a grave and imminent peril; Second, the adopted 

measure does not impair the essential interests of other States or the international 

community; third, the international obligation does not exclude the possibility of 

invoking necessity, fourth, the invoking State should not have contributed to the 

situation. 
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the necessity under Article XI of the US-Argentina BIT. Secondly, the LG&E 

Tribunal indicated that a measure is necessary when it is taken in a situation in 

which a State has no choice but to respond.54 The LG&E tribunal first checked the 

consistency of the measure under the ESI provision and then confirmed it under 

Article 25 of the ILC Article.55  

Thirdly, Continental borrowed a two-step procedure from WTO jurisprudence. 

Firstly, it evaluated whether the measure materially contributed to the security of 

the State. Secondly, whether an alternative measures are available which were 

least in conflict with the States international obligation.56 The Tribunal made it 

clear that the BIT defence is different from the necessary defence in customary 

international law.57 The tribunal highlighted the conceptual differences between 

Article XI BIT and Article 25 ILC draft Articles on States’ responsibility for an 

internationally wrongful act, particularly how the former represents an exception 

to the BIT's provisions, rendering them precluded if its conditions are met, while 

the latter requires a breach to first be established in order to exclude liability.58 As 

a result, the tribunal determined that the strict requirement of Article 25 of the ILC 

draft Articles would be inapplicable to Article XI BIT.59 It noted that the 

vocabulary, text, and roots of Article XI BIT came from the early 20th century US 

Friendship Commerce and Navigation treaties and that the same treaties had also 

influenced Article XX of the GATT.60 Because of this commonality, the tribunal 

was able to recommend that GATT/WTO jurisprudence could offer the best 

interpretation methodology for the case.  

The tribunal referred to the case of Brazil - Retreaded Tyres, in which the WTO 

Appellate Body formulated the "method of weighing and balancing" to decide the 

 
54 LG&E Corps v. Argentine Republic (2006), Decision on Liability (n 32) paras 

257–258. 
55 ibid. 
56 Continental Casualty Company v. Argentina Republic (2008) (n 51) paras 

192–196. 
57 ibid. 
58 ibid 162–166. 
59 ibid 167. 
60 ibid 176. 
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necessity of a measure by assessing three variables, which involved an assessment 

of the relative importance of interests or values furthered by the challenged 

measures, the contribution of the measure to the realization of the ends pursued 

by it and the restrictive impact of the measure on international commerce.61 The 

tribunal also stated that, under WTO principles, a State measure would not be 

considered necessary if an alternative, more treaty-compliant measure is both 

available and fairly employable by the State.62 This method has been criticized by 

Prabash Ranjan. One such major criticism is in terms of the difference between 

the WTO system and the international investment law regime. The former has 

institutional characteristics such as a common treaty, an institutional structure, and 

a multilateral dispute settlement with appellate mechanisms.63 None of these 

institutional characteristics exist in the foreign investment law system.64 It's a 

system in which substantive law is dispersed across 3000+ BITs, and individual 

BIT conflicts are decided by ad hoc arbitration tribunals with no appeal process.65 

Due to these considerations, an ISDS tribunal cannot be the right place to 

implement such a methodology and balance the benefit of the regulatory goal of 

the host State against the impact on investment. 

Further, the Deutsche Telekom (DT) Tribunal also suggested the two-pronged test 

requiring an investigation of whether the measure was 'principally targeted' at 

securing the ESI and whether the State could accomplish the same result by less 

restrictive reasonable alternatives without engaging with previous investment 

jurisprudence or WTO regulation.66 The relation is evident in the tests introduced 

by the Continental and DT tribunals. DT does not, however, follow the same line 

as the Continental. In terms of language, the Tribunal in DT discarded 

Continental’s analysis of material contribution in favor of examining whether the 

 
61 ibid 194. 
62  ibid. 
63 Prabhash Ranjan, ‘“ Necessary ” in Non ‑ Precluded Measures Provisions in 

Bilateral Investment Treaties : The Indian Contribution’ [2020] Netherlands 

International Law Review 5 <https://doi.org/10.1007/s40802-020-00180-5>. 
64 ibid. 
65 ibid. 
66 Deutsche Telekom AG v. The Republic of India (2017) (n 16) para 239. 
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measure was principally targeted at the ESI, while the tribunal did not specify 

what is meant by 'principally targeted' one.  

After analysing the methodology of several tribunals, one can argue that because 

of the different interpretations, the investment law regime needs to have a judicial 

review mechanism to ensure the unanimity of the decisions over the same facts 

and of the same language. As the regime of investment treaties continues to be 

criticized, the inconsistency in the interpretation of the word necessary adds fuel 

to the fire of calls for re-evaluation and the need for judicial review.  

The self-judging question 

The issue of jurisdiction to scrutinize the measures of a country for security 

reasons has been extensively debated, and the issue remains an open and vexed 

one.67 Whereas the language of these treaty exceptions may provide some 

clarification as to whether some authority exists (such as the so-called language 

of self-judgment, where a signatory may act if such action is deemed appropriate 

for security reasons), it has not been decisive so far.68 In CMS v. Argentine 

Republic, Argentina argued that it is free to decide when and to what degree it has 

to take exceptional steps owing to necessity, emergency, or a threat to its security 

interest.69 The tribunal rejected Argentina’s claim and determined that the ESI 

clause in Article XI of the US–Argentina BIT was not self-judging and can be 

scrutinized.70 The tribunal stated: 

In the Argentina context, that clauses dealing with investments and commerce 

do not have the same impact on security as military events, and therefore will 

be beyond the scope of such dramatic events.71  

 
67 Hsu (n 9) 721.  
68 ibid. 
69 CMS Gas Transmission Company v. Argentine Republic (2005) (n 31) para 

367. 
70 ibid 373. 
71 ibid. 
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Likewise, in the Enron v. Argentine Republic case, the claimants purported that 

stamp taxes were levied by certain Argentine provinces with regard to a gas 

transportation corporation in which the claimants invested by different corporate 

arrangements.72 In this case, the respondent again argued that the ESI clause 

contemplated in Article X of the US-Argentina is self-judging, and Argentina is 

the sole judge of the applicability of the measure as in the Article.73 However, the 

tribunal found that the ESI provision was non-self-judging; as otherwise, the treaty 

would be deprived of its practical value.74 

According to the above-mentioned tribunals' rulings, the self-judgment of the ESI 

clause is mostly related to the language of the treaty itself. If the parties use 

language such as "if the party considers necessary," then one may argue that the 

clause is self-judging. On the other hand, if the ESI clause does not contain such 

terminology, the invocation of the clause can be objectively reviewed by the 

arbitral tribunals. It is worth noting that when the ESI clause is used in the context 

of commerce and investment embargos whose impact is not the same as military 

attacks, then such non-self-judging (according to the language) clauses may never 

turn out to be considered as self-judging by the tribunals. 

 

ESSENTIAL SECURITY INTEREST CLAUSE 

IN THE SOUTH ASIAN COUNTRIES’ BITS 

 

Overview of the South Asian Countries’ BITs 

The total number of BITs 

BITs may be defined as an agreement between, for example, ‘State A’ and 

a ‘State B’ that serves to protect the investment made by State A in the 

territories of State B. The first proper signatory to a BIT would be marked 

 
72 Enron Corporation Ponderosa Assets,L.P v. Argentine Republic (2007) (n 31) 

para 4. 
73 ibid 324. 
74 ibid 332. 
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by Germany’s participation in 1959. This BIT, between Germany and 

Pakistan, not only marks the first BIT in South Asia, but also globally. By 

turn of the new millennium, Pakistan had successfully signed 40 BITs, 

many with global economic leaders such as Germany, France, China, the 

United Kingdom, Australia, and Japan. However, between 2000 and 2021, 

it has signed only 13 BITs which include an investment chapter with 

Malaysia. Out of the total 54 BITs signed by Pakistan, only 32 BITs and 

one investment chapter remain in force. The remaining BITs are either 

signed but not in force or have been terminated by the contracting parties.75  

Afghanistan has signed six BITs in total,76 all of which having been signed 

after 2000. Afghanistan initiated with a BIT with Turkey in 2004,77 

followed by a BIT with Germany in 2005, a BIT with Iran in 2006,78 a BIT 

with Tajikistan in 2014,79 a BIT with Kazakhstan in 201280, and the most 

recent having been with Azerbaijan in 2017.81 According to the ministry of 

commerce and industry, the aforementioned Afghan treaties remain in 

 
75 Bilateral investment treaties of Pakistan, Investment policy hub, UNCTAD, 

available at https://investmentpolicy.unctad.org/international-investment-

agreements/countries/160/pakistan 
76 UNCTAD lists only four BITs of AFG; Germany, Turkey, Azerbaijan, and 

Iran. However, according to the Ministry of Commerce and Industry, AFG has 

signed 6 BITs in total, respectively, with Iran, Tajikistan, Azerbaijan, 

Kazakhstan, Turkey, and Germany, and all are in force. For further info see 

<https://moci.gov.af/en/agreements-and-memoranda-understanding> 
77 Afghanistan –Turkey BIT (2004) 
78 Afghanistan – Iran BIT (2006) 
79 Afghanistan -Tajikistan BIT (2014) 
80 Afghanistan -Kazakhstan BIT (2012) 
81 Afghanistan BITs, Investment policy hub, UNCTAD, available at 

https://investmentpolicy.unctad.org/international-investment-

agreements/countries/1/afghanistan 
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force.82 Bangladesh has signed 31 BITs in total. 19 BITs by 2000, with their 

first BIT having been with the United Kingdom. Bangladesh’s remaining 

13 BITs have been signed between 2000 and 2021. Currently, only 24 of its 

BITs remain in force,83 and the remaining are either not in force or have been 

terminated. The Maldives has signed one BIT with UAE in 2017 which has yet to 

be enforced.84 Bhutan has yet to sign a BIT. 

India entered into its first bilateral investment treaty, with the United Kingdom, in 

1994. To date, India has signed 90 BITs which includes four investment chapters. 

12 of the respective BITs are currently in force,85 with 73 having been terminated 

and four BITs having been signed but not yet enforced. Nepal has signed a total 

of six BITs, four of which having been signed since 2000. Nepal's four BITs are 

in force, one86 is terminated, and the other one is signed but not in force.87 Finally, 

Sri Lanka has signed 29 BITs in total to date; 23 BITs had been signed before 

2000, and six have been signed after 1990. Out of 29 BITs signed by Sri Lanka, 

24 are in force, three are terminated, and two are signed but not in force.88 

It can be extrapolated from the aforementioned dates that by the year 2000, the 

frequency of South Asian countries entering into BITs has slowed down. Many of 

the BITs have been terminated, and the efforts toward signing a new BIT were 

sluggish. There might be many reasons why a country terminates its bilateral 

investment treaties. The adjudication of a wide variety of sovereign steps by 

tribunals which, in an unforeseen way, results in weak reasoning or inconsistent 

 
82 Agreements and memorandum of understanding, ministry of commerce of 

AFG, available at <https://moci.gov.af/en/agreements-and-memoranda-

understanding> 
83 Bangladesh BITs at https://investmentpolicy.unctad.org/international-

investment-agreements/countries/16/bangladesh 
84 UNCTAD 
85 India BITs at https://investmentpolicy.unctad.org/international-investment-

agreements/countries/96/india 
86  India –Nepal BIT (2011) 
87  Nepal BITs at https://investmentpolicy.unctad.org/international-investment-

agreements/countries/147/nepal 
88 Sri Lanka BITs at https://investmentpolicy.unctad.org/international-

investment-agreements/countries/198/sri-lanka 
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legal conclusion, or granting substantive damages to foreign investors cause the 

countries to review and terminate their BITs.89 

The placement of the ESI clause 

As I already submitted, most of the bilateral or multilateral investment treaties 

have ESI clauses, but the terms of these provisions are different. In the same 

manner, the placement of security-related terms also differs from country to 

country. There are three parts that compose a bilateral investment treaty: the main 

text of the treaty, the protocol attached to it, and the exchange of corresponding 

notes.90 The main text of the treaty includes the main substantive and procedural 

aspects, including assurances of national and MFN treatment, expropriation, and 

dispute resolution rules, as well as regular treaty provisions relating to, among 

other things, entry into force, duration, and termination.91 A protocol is annexed 

to the treaty which deals specifically with interpretative issues that are meant to 

clarify the context and nature of the treaty's key substantive provisions. Any 

remaining issues not yet properly resolved in these two documents can then be 

taken up in the notes' exchanges.92  

The ESI clause may appear either in the main text of the treaty or in the protocol, 

but they are commonly included in the treaty's body. Some countries, such as 

Germany follow the practice of having security-related terms in the protocol rather 

than placing them in the main treaty text, while most of countries, including South 

Asian countries, employ security-related provisions in the body of the treaty. This 

position of the ESI in the treaty protocol is a textual choice that does not affect or 

decrease the ESI clause's legal value. Once a State expresses its consent to be 

bound by the terms of the protocol, usually by ratification along with the main text 

 
89 Ranjan (n 15) 3. 
90  Burke-White, William W.; Von Staden (n 10) 325. 
91  ibid. 
92 ibid. 
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of the treaty, the provisions in the protocol have the same legal force as those 

included in the main text of the treaty.93 

South Asian countries have mostly followed the practice of having security 

exceptions in the text of the treaty itself except Article 3 of the protocol of 

Afghanistan-Germany, Article 3 of the protocol of Germany-Sri Lanka, Article 2 

of the protocol of Bangladesh-Germany and paragraph b of the protocol of 

Germany-Pakistan BITs. All other BITs currently in force contain security 

exceptions in the body of the treaties themselves. In these treaties, the ESI clause 

has appeared in the protocol attached to the treaty.94 

Frequency of the ESI clause 

Evaluating the frequency of ESI clauses in the BITs of South Asian nations, one 

may note a surprising finding. The number of BITs signed by these countries in 

South Asia is 217, of which only 103 are in force.  

ESI provisions in the South Asian Countries’ BITs 
Table 1 

Country All BITs In force 

BITs 

Security 

Interest 

clause in 

BITs 

Terminated 

Afghanistan 6 6 195 0 

Bangladesh 31 24 596 1 

Bhutan 0 0 0 0 

 
93 ibid 326. 
94 Pakistan-Germany BIT, 1959, protocol (b); Afghanistan-Germany BIT, 

protocol 3 Ad Article 3; Germany - Sri Lanka BIT (2000), protocol 3 ad Article 

(3); Bangladesh - Germany BIT (1981) protocol 2 Ad Article 2. 
95 Afghanistan-Germany BIT, 3 Ad Article 3  
96 Bangladesh - India BIT (2009), Bangladesh - Uzbekistan BIT (2000), 

Bangladesh - Turkey BIT (1987), Bangladesh - United States of America BIT 

(1986), Bangladesh - Germany BIT (1981) 
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India 90 12 1297+198 73 

Maldives 1 0 0 0 

Nepal 6 4 299 1 

Pakistan 54 33 4100 5 

Sri Lanka 29 24 3101 3 

Total 217 103 27 83 

 
Table 1 reveals that in almost all of its BITs, India is the only country in this region 

that has ESI provisions in most of its BITs. It is hard to discern those other 

countries have not more often used ESI clauses in their BITs. Just 27 of these 103 

examined BITs contain security-related exception clauses. When India is removed 

from the list, these figures become more shocking. With India's omission, South 

Asian countries have 91 in force BITs overall, of which only 13 include security-

related exceptions. This figure is too small for the overall number of BITs that 

South Asian countries have signed. Thus, such a number is a hindrance for 

countries looking for more regulatory power. 

 
97 India - Lithuania BIT (2011) Article 13, India - Latvia BIT (2010) Article 

12(2), Bangladesh - India BIT (2009), Article 12(2); India - Senegal BIT (2008), 

Article 13 India - Libya BIT (2007) Article 12 (2), Bahrain - India BIT (2004) 

12 (2),; India - Sudan BIT (2003) 12 (2),; India - Philippines BIT (2000) 12 (2); 

India - Malaysia FTA (2011), Article 12.2; India - Japan EPA (2011), Article 11; 

India - Korea, Republic of CEPA (2009) Article 10.18; India-Singapore CECA 

(2005) Article 6.12 
98 2016 Indian Model BIT, available at 

https://investmentpolicy.unctad.org/international-investment-agreements/model-

agreements 
99 Finland - Nepal BIT (2009), art 14, Germany - Nepal BIT (1986), protocol ad 

Article 3, Nepal; France - Nepal BIT (1983) is not included in this research 

because of the unavailability of its text.  
100 Mauritius - Pakistan BIT (1997), art 12, Pakistan - Singapore BIT (1995), art 

11, Germany - Pakistan BIT (1959), protocol 2; Malaysia-Pakistan CEPA 

(2007), Article 126. 
101 Czech Republic - Sri Lanka BIT (2011). Art 11, Germany - Sri Lanka BIT 

(2000), protocol 3 ad Article (3), Sri Lanka - United States of America BIT 

(1991), Article 10,  
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The Language of the ESI Clause of the South Asian 

Countries’ BITs 

In order to study the language of the security provisions of the South Asian 

Countries’ BITs, we have to look at both the text and the structure of the provision. 

 

The text of the ESI clause 

(a) Model BIT: Generally, countries negotiate to sign bilateral 

investment treaties according to the model treaties that are already drafted. 

Although model BITs are not legally binding, it provides the State with 

instructions on how the State can proceed with future talks when 

concluding a BIT with another State.102 Furthermore, model BITs are 

documents set up to represent a balance between investment and non-

investment policies based on the domestic policies of a country through the 

consideration of a country's criteria and desires for future BITs.103  

Through this method, countries have adopted the ESI provision structure 

based on the terminology of the ESI provision used in a country's model 

BIT. It is important to note that amongst the South Asian countries 

discussed so far, only India104 and Sri Lanka105 utilize model BITs; other 

countries either have no model BIT or are in the process of planning one.106 

The ESI clauses of most Indian BITs, that have been signed after drafting 

BIT, are based on the 2003 Indian Model BIT which provides: 

 
102  Amit Kumar Sinha, ‘Non-Precluded Measures Provisions in Bilateral 

Investment Treaties of South Asian Countries’ (2017) 7 Asian Journal of 

International Law 227, 11. 
103 ibid.  
104 2016 Indian Model BIT   
105 Sri Lanka Model BIT available at: 

https://investmentpolicy.unctad.org/international-investment-agreements/model-

agreements 
106 Sinha (n 102) 11.  
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Nothing in this Agreement precludes the host Contracting Party from taking 

action for the protection of its ESI or in circumstances of extreme emergency 

in accordance with its laws normally and reasonably applied on a non-

discriminatory basis. 

In the Sri Lankan context, its model BIT does not contain an ESI clause. Only 

three of its in-force BITs include security-related exceptions. The ESI of Article 

10 of Sri Lanka-USA BIT (1991) is the exact copy of Article X of the 1984 US 

model treaty.107 In the same manner, the security clause in paragraph 3 (ad Article 

3) of the protocol of Germany-Sri Lanka BIT (2000) is the same as ad Article (3) 

of the Germany Model BIT 1991,108 and the security exception of Article 11 of 

the Czech Republic-Sri Lanka BIT (2011) is similar to that of Article XXI of the 

GATT.  

(b) GATT Article XXI - type ESI clause: Those provisions of security exceptions 

that are similar to the language of Article XXI109 of the GATT can be referred to 

as Article XXI-type ESI provisions. GATT Article XXI contains self-judging 

language along with the parties’ ESI-related activities. In the South Asian context, 

 
107 US model treaty 1984, available at: 

https://investmentpolicy.unctad.org/international-investment-agreements/model-

agreements 
108 Germany Model BIT 1991, available at: 

https://investmentpolicy.unctad.org/international-investment-agreements/model-

agreements 
109 GATT, Article XXI: Security Exceptions: Nothing in this Agreement shall be 

construed; (a)  to require any contracting party to furnish any information the 

disclosure of which it considers contrary to its essential security interests; or 

(b) to prevent any contracting party from taking any action which it considers 

necessary for the protection of its essential security interests; (i) relating to 

fissionable materials or the materials from which they are derived; (ii) relating to 

the traffic in arms, ammunition, and implements of war and to such traffic in 

other goods and materials as is carried on directly or indirectly for the purpose of 

supplying a military establishment; (iii) taken in time of war or other 

emergencies in international relations, or (c) to prevent any contracting party 

from taking any action in pursuance of its obligations under the United Nations 

Charter for the maintenance of international peace and security. 
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the ESI provisions which are close (or similar) to Article XXI of the GATT are 

few in number. Moreover, the totality of BITs still in force, Article 11 of the Czech 

Republic-Sri Lanka BIT (2011), Article 33 of the 2016 Model BIT of India, and 

the ESI clauses of five investment chapters are linguistically similar to Article 

XXI of the GATT. For instance, Article 11 of the Czech Republic - Sri Lanka BIT 

(2011) contains provisions similar to Article XXI of the GATT. Paragraph one, 

“it considers … essential security interests; sub-paragraphs (b) (c) the term” 

relating to the traffic in arms, ammunition, and implements of war and to such 

traffic in other goods and materials as is carried on directly or indirectly for the 

purpose of supplying a military establishment; subparagraph (d) taken in time of 

war or other emergencies in international relations, and subparagraph (f) "any 

action in pursuance of its obligations under the United Nations Charter for the 

maintenance of international peace and security" are the exact copy of the Article 

XXI of the GATT.  

 

Furthermore, Article 33.1 of the 2016 Indian Model BIT, and five investment 

chapters of the South Asian Nations; Article 12.2 of India - Malaysia FTA, Article 

11 of India - Japan EPA, Article 10.18 of India – Korea Republic CEPA, Article 

6.12 of India-Singapore CECA, and Article 126 of the Malaysia-Pakistan CEPA 

can also be considered as XXI-type of ESI provisions.110 Ultimately, it should be 

noted that the terms of XXI provide the host States with adequate space for 

regulatory power because of their self-judging nature. 

The structure of the ESI clause 

Although the ESI clauses of the South Asian countries BITs have identical 

structural elements (either a self-judging or non-self-judging nature of the clause, 

the varying nexus requirements links, permissible objectives, and conditions), 

there are some minor variations among the terms of the language and the meaning 

behind these elements. Firstly, the scope of the security exception varies from 

treaty to treaty. Some exceptions can be narrowly interpreted, and some others can 

be broadly interpreted. Secondly, the permissible objectives of these clauses are 

 
110 India - Malaysia FTA (2011), Article 12.2; India - Japan EPA (2011), Article 

11; India - Korea, Republic of CEPA (2009) Article 10.18; India-Singapore 

CECA (2005) Article 6.12; Malaysia-Pakistan CEPA (2007), Article 126. 
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different too. Some BITs have used the term ESI which needs a higher threshold 

to be invoked, and some others contain the term public security, which needs a 

threshold  lower than that of ESI. Thirdly, South Asian countries’ BITs have used 

various nexus requirement links. A number of BITs contain directed to or to as 

nexus requirement links, but the majority used "necessary" as the nexus 

requirement links. This necessary requirement is arguably stricter than the terms 

“directed to” or “to.” Fourthly, some BITs outline certain conditions for the 

invocation of security exceptions, while some others do not need any condition to 

be invoked. In the following sections, I will examine all these elements of the 

South Asian countries BITs in greater detail.  

The Scope of the ESI Clause 

States that include an ESI clause in an IIA usually defines the extent of their 

applicability to the IIA provisions. The scope can be broad, covering all treaty 

obligations, or narrow, covering only certain treaty obligations. For example, the 

ESI clause of the Bangladesh-India BIT is broadly worded and can be used to 

preclude any substantive provision of the treaty from being violated. Article 12 of 

this BIT states: 

“Nothing in this Agreement precludes the host contracting Party from taking 

action for the protection of its essential security interests…”111  

This wording shows that the clause has a broader scope and extends to all 

obligations set out in the treaty. On the other hand, German BITs include examples 

of narrow scope ESI provisions, the implementation of which precludes only those 

treaty commitments stated by the parties from being violated. For example, 3 Ad 

Article 3. the protocol of Afghanistan - Germany BIT (2005) provides: 

 
111 Bangladesh - India BIT (2009), Article 12 
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Measures that have to be taken for reasons of public security and order, public 

health or morality shall not be deemed "treatment less favourable" within the 

meaning of Article 3.112 

This means that the scope of the clause does not include all the obligations of the 

treaties and is limited only to MFN treatment. A State which has adopted the 

measures will be responsible for its acts if it breaches provisions of the BIT rather 

than the MFN treatment. If the States want to allow more freedom and flexibility 

to protect their public policy interests, they ordinary add broader ESI provisions 

that extend to all treaty obligations. On the contrary, if the States want to allow 

more protection for foreign investors, they allow for narrower scope ESI clauses 

that extend only to specific treaty obligations.113 In such a situation, States exempt 

other treaty commitments from the operation of the ESI clause in order to offer at 

least some protection for foreign investments. Broad ESI clauses grant host States 

greater freedom to protect their national interests and provide no support for 

foreign investment, whereas narrowly defined ESI clauses tend to have balanced 

protection for both host State interests and foreign investment.114 

The BITs of South Asian countries have both broad and narrow security 

exceptions. However, as seen in table 3, the majority have used broad scope ESI 

clauses. All of the exceptions to the narrow scope can be found in the South Asian 

countries' BITs, either in protocols115 or in exchange of notes. 116 

 

ESI Provisions with the Broad and Narrow Scope 
Table 2 

Country BITs containing 

ESI Clause 

ESI clauses with 

the broad scope 

ESI 

clause 

with the 

narrow 

scope 

 
112 Protocol to Afghanistan - Germany BIT (2005), 3Ad Article 3 
113 Ismailov (n 8) 181. 
114 ibid. 
115 Those BITs of South Asian Countries that are signed with Germany. 
116 exchange of notes, Bangladesh-Germany BIT 
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Afghanistan 1 0 1117 

Bangladesh 5 4118 1119 

Bhutan 0 0 0 

India 12 12120 0 

Maldives 0 0 0 

Nepal 2 1121 1122 

Pakistan 4 3123 1124 

Sri Lanka 3 2125 1126 

Total 27 22 5 

 
As explained by the table, the BITs of South Asian Countries contain both broad 

scope and narrow scope security exceptions. All the narrow scope security 

exceptions clauses are the south Asian countries' agreements with Germany. Apart 

from these treaties, all other BITs include broader ESI clauses that grant host states 

greater freedom to protect their essential interest while narrowly defined ESI 

 
117 AFG-Germany BIT 
118 Bangladesh - India BIT (2009), Bangladesh - Uzbekistan BIT (2000), 

Bangladesh - Turkey BIT (1987), Bangladesh - United States of America BIT 

(1986), 
119 Bangladesh - Germany BIT (1981) 
120 India - Lithuania BIT (2011) Article 13, India - Latvia BIT (2010) Article 

12(2), Bangladesh - India BIT (2009), Article 12(2); India - Senegal BIT (2008), 

Article 13 India - Libya BIT (2007) Article 12 (2), Bahrain - India BIT (2004) 

12 (2),; India - Sudan BIT (2003) 12 (2),; India - Philippines BIT (2000) 12 (2); 

India - Malaysia FTA (2011), Article 12.2; India - Japan EPA (2011), Article 11; 

India - Korea, Republic of CEPA (2009) Article 10.18; India-Singapore CECA 

(2005) Article 6.12 
121 Finland - Nepal BIT (2009), art 14. 
122 Germany - Nepal BIT (1986), protocol ad Article 3. 
123 Mauritius - Pakistan BIT (1997), art 12, Pakistan - Singapore BIT (1995), art 

11; Malaysia-Pakistan CEPA (2007), Article 126 
124 Germany - Pakistan BIT (1959), protocol 2. 
125 Czech Republic - Sri Lanka BIT (2011). Art 11, Sri Lanka - United States of 

America BIT (1991), Article 10 
126 Germany - Sri Lanka BIT (2000), protocol 3 ad Article (3) 
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clauses appear to provide balanced protections for both the host states' interests 

and the foreign investment. 

Nexus Requirement Link and its Interpretation 

Nexus requirement link 

The nexus requirement requires the State’s action to be appropriately linked with 

the permissible objectives set out in the clause. In other words, the link between 

the measures adopted by the State and the permissible objectives referred to in the 

clause must be established.127 The wording in a nexus requirement link also varies 

from one ESI clause to another, as ESI provisions’ language varies from one BIT 

to another.128 The nexus requirement is represented by the words "necessary," 

"required," "related to," "directed to," or "for," the security of the target, which 

constitutes the essential interests of the State.129 The importance of the nexus 

requirement link lies in the fact that it determines the degree of connection 

between the actions taken and the target pursued.130 Table 4 describes the nexus 

requirement links used in the ESI clause of the South Asian BITs. 

Nexus Requirement Links in the South Asian Countries’ BITs 
Table 3 

Country Nexus Requirement Links 

Afghanistan a. for (1)131 

 
127 Ismailov (n 8) 177. 
128 Sinha (n 102) 15. 
129 Burke-White, William W.; Von Staden (n 10) 330; Ranjan (n 15) 47; Sinha (n 

102) 241; Kabra (n 9) 726; Dilini Pathirana and Mark McLaughlin, ‘Non-

Precluded Measures Clauses: Regime, Trends, and Practice’ [2019] Handbook of 

International Investment Law and Policy 1, 12. 
130 Sinha (n 102) 15. 
131 Afghanistan-Germany BIT. 
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Bangladesh a. for (1) 132 

b. to (1) 133 

c. necessary (2) 134 

d. for reasons of (1) 135 

India a. for (6)136 

b. necessary (1)137 

c. which it considers necessary 

(1)138+4139 

Nepal a. necessary (1)140 

b. for the reasons of (1)141 

Pakistan a. directed to (2)142 

b. for reasons of (1)143 

c. which it considers necessary 

(1)144 

 
132 Bangladesh - India BIT (2009. 
133 Bangladesh - Uzbekistan BIT (2000). 
134 Bangladesh - Turkey BIT (1987), Bangladesh - United States of America BIT 

(1986). 
135 Bangladesh - Germany BIT (1981) 
136 India - Lithuania BIT (2011) Article 13, India - Latvia BIT (2010) Article 

12(2), Bangladesh - India BIT (2009), Article 12(2); India - Libya BIT (2007) 

Article 12 (2), Bahrain - India BIT (2004) 12 (2),; India - Sudan BIT (2003) 12 

(2),; India - Philippines BIT (2000) 12 (2). 
137 India - Senegal BIT (2008), Article 13. 
138 2016 Indian Model BIT. 
139 India - Malaysia FTA (2011), Article 12.2; India - Japan EPA (2011), Article 

11; India - Korea, Republic of CEPA (2009) Article 10.18; India-Singapore 

CECA (2005) Article 6.12. 
140 Finland - Nepal BIT (2009), art 14. 
141 Germany - Nepal BIT (1986). 
142 Mauritius - Pakistan BIT (1997), art 12, Pakistan - Singapore BIT (1995), art 

11, 
143 Germany-Pakistan BIT. 
144 Malaysia-Pakistan CEPA (2007), Article 126 
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Sri Lanka a. it considers necessary (1)145 

b. for reasons of (1)146 

c. necessary (1)147 

 

As the table indicates, most ESI provisions of the South Asian Countries’ BITs 

contain “for” as the nexus requirement link, while some others used “necessary,” 

“to,” and “directed to” as their nexus requirement links. Regarding treaties which 

have been signed in the last ten years, their language is similar to the GATT Article 

XXI, and contain the phrase “it considers necessary," which provides the States 

with wide freedom to impose restrictions on foreign investment for the protection 

of their security interests. 

The interpretation of the nexus requirement link 

As table 4 shows, South Asian countries’ BITs have used different nexus 

requirement links, and there are different interpretations of these various 

words. Generally, they have used the terms “necessary,” “for,” “to” and 

“directed to” as the nexus requirement link for the invocation of ESI 

exception. Thus, it is necessary to highlight how these links shall be 

interpreted. 

(a) Necessary” and “which it considers necessary”: Necessary, which is 

widely used as the nexus requirement link, indicates that the measures taken are 

"necessary" for the achievement of the permissible objective. In the ESI clause of 

the South Asian countries' BITs, “necessary” is used in 13 BITs out of 27 in force 

BITs containing ESI clauses. In these BITs, necessary has been used as a nexus 

requirement link in two forms; necessary without the phrase “which it considers” 

(non-self-judging language) and with the phrase “which it considers” (self-judging 

language). In the self-judging context, six in force BIT and the 2016 model BIT 

of India have used the self-judging language. In all these treaties, the chapeau of 

the “ESI exception” clause enables countries to take measures that these countries 

consider necessary for the protection of ESI. In these treaties, the existence of the 

 
145 Czech Republic - Sri Lanka BIT (2011). Art 11. 
146 Germany - Sri Lanka BIT (2000), protocol 3 ad Article (3). 
147 Sri Lanka - United States of America BIT (1991), Article 10. 
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term “which it considers” before "necessary" indicates that the parties can decide 

which measures are necessary for the protection of their ESI. In this regard, the 

arbitral tribunals can only enforce the “good faith” review.148 This review 

examines whether the country considered (genuinely believed) the measure to be 

taken necessary to deal with the essential security threat.149 

In the non-self-judging context, the term necessary does not couple with the phrase 

"which it considers." Tribunals used various methodologies to interpret the term 

"necessary" of the non-self-judging language. For example, necessary of the ESI 

clause of the Article XI of the Argentina-U.S. BIT has been interpreted in different 

ways by the tribunal, which led them to make contradictory judgments with 

respect to the responsibility of Argentina. In this respect, the CMS, Enron, and 

Sempra tribunals applied the standards of the necessity defence in customary 

international law even though later their decisions were reviewed by the ICSID 

annulment committee, which found that the tribunals had not made a proper 

analysis of the relationship between the treaty clause and the necessity defence of 

the customary law. However, the continental casualty and LG&E tribunals 

interpreted Article XI without considering the elements of the necessity defence 

in customary international law.150 The tribunal in Deutsche Telekom v. India has 

also interpreted the term necessary in Article 12151 of the India-Germany BIT 

without having recourse to Article 25 of the ILC Articles. This case arose when 

investors challenged the cancellation of spectrum licenses by India for an ESI152. 

The tribunal laid down a two-prong test. First, the measure should be principally 

targeted to protect the ESI; second, the measure should be objectively required to 

achieve the ESI objective taking into account whether there was a reasonable 

 
148 Stephan Schill and Robyn Briese, ‘“If the State Considers”: Self-Judging 

Clauses in International Dispute Settlement’ (2019) 13 Max Planck Yearbook of 

United Nations Law Online 61, 120. 
149 Ranjan (n 15) 31. 
150 Ismailov (n 8) 8. 
151 Nothing in this Agreement shall prevent either Contracting Party from 

applying prohibitions or restrictions to be extent necessary for the protection of 

its essential security interests, or for the prevention of diseases and pests in 

animals or plants. 
152 Deutsche Telekom AG v. The Republic of India (2017) (n 17) para 3. 
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alternative that was least in conflict with or more compliant with international 

legal obligations.153 This illustrates that the tribunals' interpretations of the word 

"necessary" vary greatly. It is worth mentioning that the ESI clause of 10 BITs of 

the South Asian countries is subject to certain conditions such as “in accordance 

with its laws normally and reasonably applied on a non-discriminatory basis”.  In 

this case, the necessary measures must be undertaken in normal, reasonable, and 

non-discriminatory way. These conditions differentiate necessary defense in these 

BITs from that of Article 25 of ILC Articles.154 Thus, the necessity defense of 

customary law set out in Article 25 of the ILC Articles cannot be applied here.  

Academics have also discussed the interpretation of the word “necessary.” 

Prabhash Ranjan proposed a two-prong test for the interpretation of “necessary.” 

This method is different from the WTO two-prong necessity test which was used 

by the continental casualty tribunal. According to this test, the tribunal should 

determine whether the measure makes a material contribution to the objective, in 

the sense that the court should first assess whether there is a close and genuine 

relationship between the measure and the objective; moreover, the tribunal should 

also determine whether there is a least investment-restrictive alternative measure 

that is reasonably available and that would achieve the same objective.155 Under 

this test, sufficient deference is given to the host State for its regulatory autonomy, 

and also it guarantees that foreign investment is not unfairly limited by ensuring 

that only the least-investment restrictive measure is being used, and the tribunal 

assesses the material contribution of the measure with the permissible objective. 

In the end, it should be said that in the absence of a definition of ‘‘necessary" in 

the ESI clause in five BITs of South Asian countries, the method of the 

interpretation of ‘‘necessary" will be decided by the arbitral tribunal. 

(b) Non-necessary nexus requirement links: 15 BITs of the South Asian 

Nations did not use the term "necessary" as a nexus requirement but do use terms 

like "for," "for reasons of," "to," and "directed to" instead. The terms "for" and 

"for reasons of" appears in twelve BITs of the South Asian countries. Such a 

formulation would, at least in its ordinary meaning, suggest a relatively thin nexus, 

under which measures would appear to be permissible as long as they are merely 

 
153 Deutsche Telekom AG v. The Republic of India (2017) (n 17) para 239. 
154 Ranjan (n 15) 28. 
155 See Ranjan (n 61). 
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a permissible objective.156 ‘‘For" as a nexus link means that the South Asian 

countries would be able to implement a large number of measures for the 

protection of their ESIs, even though they might not be ‘necessary.  

In the South Asian Countries’ BITs, only a single BIT used "to," and two BITs 

used "directed to" as nexus requirement links. In contrast to the language of 

"necessary” nexus requirement with the language of “to” and “directed to” are less 

strict and granting more flexibility to the South Asian Countries with regard to the 

protection of their ESI, and increase the chances of the successful invocation of 

the ESI clause.  

Self-judging and Non-self-judging ESI Clauses 

One of the controversial issues in the Argentina cases was the identification of the 

self-judging character of the ESI clauses of the US-Argentina BIT. In investment 

arbitration, the identification of the self-judging nature of the ESI provisions plays 

a significant role, as it influences the standard applied by arbitral tribunals to 

assess the validity of the steps at issue. Self-judgment clauses are characterized as 

clauses that allow States to retain the right to non-comply with international 

obligations in situations in which they feel that compliance would affect their 

sovereignty, security, public policy, or, more broadly, their essential interests.157 

A State has the right, on the basis of certain provisions, to arbitrarily declare such 

treaty obligations as non-binding if, in accordance with its arbitrary determination, 

conformity with treaty obligations is harmful to its essential interests at issue. 

Thus, by virtue of self-judging clauses, a State is given the discretion to prioritize 

its domestic interests over its foreign obligations. The grant of this discretion is 

generally reflected in international treaties by using language like "if the State 

considers" or similar terminology, i.e., "in the State's opinion," "if the State 

 
156 Burke-White, William W.; Von Staden (n 10) 342; Ranjan (n 15) 31; Sinha (n 

102) 35. 
157 Susan Rose-Ackerman and Benjamin Billa, 'Treaties and National Security 

[2007] Yale Law & Economics Research Paper 437, 485. 
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determines," etc.158 For instance, Article 11 of the Czech Republic - Sri Lanka BIT 

provides: 

“Nothing in this chapter shall be construed to prevent any Contracting Party 

from taking any actions that it considers necessary for the protection of its 

ESI….” 159 

The use of the words "if the State considers" is the cornerstone of the self-judging 

nature of this clause. If the party determines that the implementation of the treaty 

is likely to influence its ESI, as the language clarifies, the State can derogate from 

its Treaty obligation. Two key features of a self-judging clause were defined by 

Stephan Schill and Robyn Briese. First, the clauses grant the power to the State to 

unilaterally opt out of an international obligation through exceptions to treaty 

obligations, justifications for violations, conditions that preclude wrongfulness, 

and total derogations from the treaty regimes. Second, the determination of the 

conditions giving rise to derogation from an international obligation is not carried 

out absolutely objectively from an external point of view, but mainly from the 

State's viewpoint.160 This means that the State determines which action is 

necessary for the protection of ESI, and cannot be completely reviewed 

objectively by the tribunals. They argued that existing State practice and 

international jurisprudence indicate that self-judging provisions do not eliminate 

the jurisdiction of a dispute settlement body but rather influence the standard of 

review, and the settlement body keeps the power to enforce a "good faith 

review."161 Most importantly, those BITs containing a list of ESI related activities 

along with a self-judging language are reviewable by a tribunal with respect to 

those activities. In the Russia-Traffic in transit case, the panel found that it can 

review a measure that a WTO member claims is "necessary" to protect its own 

security interest because it can objectively determine if one of the three 

circumstances mentioned in section (b) subparagraphs occurred at the time of the 

measure's imposition.162 In the sense that self-judging clauses do not include 

 
158 Schill and Briese (n 148) 69. 
159 Czech Republic-Sri Lanka BIT (2011), Article 11. 
160 Schill and Briese (n 148) 67–68. 
161 ibid 66. 
162 Russia - Measure Concerning Traffic in Transit (2019) (n 17) para 7.101. 
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unrestricted and non-reviewable discretionary power to the State that invokes the 

clause.  

Self-judging and Non-self-judging ESI Clauses 
Table 4 

Country Self-judging 

clause 

Non-self-judging 

clause 

Afghanistan 0 1163 

Bangladesh 0 5164 

India 4+1165 8166 

Nepal 0 2167 

Pakistan 1 3168 

Sri Lanka 1169 2170 

Total 6 21 

 
Table 4 provides that only six BITs out of 27 have self-judging language, whereas, 

the other 21 BITs contain non-self-judging language. Non-self-judging clauses 

 
163 Afghanistan-Germany BIT 
164 Bangladesh - India BIT (2009; Bangladesh - Uzbekistan BIT (2000); 

Bangladesh - Turkey BIT (1987), Bangladesh - United States of America BIT 

(1986); Bangladesh - Germany BIT (1981) 
165 2016 Indian Model BIT 
166 India - Lithuania BIT (2011) Article 13, India - Latvia BIT (2010) Article 

12(2), Bangladesh - India BIT (2009), Article 12(2); India - Libya BIT (2007) 

Article 12 (2), Bahrain - India BIT (2004) 12 (2); India - Sudan BIT (2003) 12 

(2); India - Philippines BIT (2000) 12 (2); India - Senegal BIT (2008), Article 

13; 
167 Finland - Nepal BIT (2009), art 14, Germany - Nepal BIT (1986), 
168 Mauritius - Pakistan BIT (1997), art 12, Pakistan - Singapore BIT (1995), art 

11, Germany-Pakistan BIT 
169 Czech Republic - Sri Lanka BIT (2011), Article 11. 
170 Germany - Sri Lanka BIT (2000), protocol 3 ad Article (3); Sri Lanka - 

United States of America BIT (1991), Article 10 
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come into effect where, directly or indirectly, treaty provisions do not define the 

degree of deference to be given by either of the parties to the invocation of NPM 

provisions.171 It means that it is up to the tribunal to decide the deference to be 

given to the determination of the State. It does not give the parties the discretion 

to evaluate their own circumstances and gives no discretion to the parties.172 

Overall, as Table 4 describes, out of 27 only 21 BITs contain non-self-judging 

language. This means that most BITs within a specifically South Asian context do 

not leave any discretion of the circumstances to the parties. In only six occasions, 

including the 2016 Indian model BIT, discretion is taken by the South Asian 

nations while justifying breach of the treaty terms. 

 

Conditions for the Invocation of ESI Clause 

Nearly all the provisions of the NPM include certain limitations or restrictions on 

their applicability.173 "Non-discriminatory" "reasonable" "good faith" and so on is 

common conditions to which NPM provisions are subject.174 ESI clauses, as a sub-

group of NPM, also contain some limitations and restrictions when being invoked 

and applied by a party. Generally, in South Asian BITs, two conditions can be 

identified as a possible restriction to the invocation of ESI clauses. Any of these 

restrictions may limit the condition in which the ESI clause will not be allowed to 

be used by a host State. 

 

Normally and reasonably applied on a non-

discriminatory basis 

The majority of South Asian BITs that contain a security exception have certain 

conditions for the application of the ESI clause. One of the common conditions is 

that the measure should be normally and reasonably applied in a non-

discriminatory manner, in the sense that the measure should be applied without 

discrimination between foreign and domestic investors, or among foreign 

investors. The majority of South Asian BITs contain the language of non-

discrimination. For instance, in almost all the Indian BITs that are considered ‘in 

 
171 Sinha (n 102) 17. 
172 For discussion on Discretion v. Deference, see Schill and Briese (n 148) 70–

80. 
173 Sinha (n 102) 19. 
174 ibid. 
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force,’ the phrase "normally and reasonably applied on a non-discriminatory 

basis" is used. By including such language, the host State guarantees foreign 

investors that the ESI exception cannot be implemented in a discriminatory 

manner and assure them that host States do not distinguish between national and 

foreign investors. While this condition still leaves sufficient regulatory freedom 

for the parties, foreign investors can, at the very least, be sure that the investment 

restriction imposed by the host countries is independent of the nationality of the 

investor. 

Conformity with law 

The second condition that is visible in the ESI clauses of the South Asian BITs is 

the conformity of the adopted measure with the State's national law. In South Asia, 

ten BITs have the phrase "in accordance with laws," which means that the measure 

of the invoking State should be in accordance with the national laws of that 

country. If a country takes a measure that imposes a limitation on investment, it 

should not be contrary to the national law of that country and should be subject to 

the rule of law. By including wording guaranteeing the conformity of the 

implementation of the ESI exception, the contracting parties include an assurance 

to international investors that the host State can pay attention to a basic rule of 

law. Although this condition leaves enough regulatory flexibility for the parties, 

the host country must provide clarification and a rationale for an investment 

limitation levied for security purposes.175 

Conditions used for the invocation of the ESI Clause in the SA BITs 
Table 5 

Country Condition 

Afghanistan No condition 

 
175 UNCTAD (n 7) 83. 
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Bangladesh a. In accordance with its laws normally and 

reasonably applied on a non-discriminatory 

basis (1). 176 

b. Taken in accordance with its legislation and 

on a non-discriminatory basis (1). 177 

India a. In accordance with its laws normally and 

reasonably applied on a non-discriminatory 

basis (8). 178 

Nepal No condition 

Pakistan No condition 

Sri Lanka No condition 

Permissible Objective and its Interpretation 

Permissible objective 

One of the elements of the ESI clause is the permissible objective which is 

considered to be the ultimate purpose of taking measures contrary to the 

obligations of the treaty. Certain public policy domains that a State deems 

important to safeguard are protected by permissible objectives. These aspects of 

foreign policy are exempted from the limitations imposed by the commitments of 

the treaties. Therefore, in taking steps aimed at achieving the permissible 

objectives mentioned in the ESI provision, States are generally given a great deal 

of freedom. Objectives are those non-investment policy goals set out in the 

exceptions clauses for which the host country can deviate from its obligations 

 
176 Bangladesh - India BIT (2009). 
177 Bangladesh - Uzbekistan BIT (2000); 
178 India - Lithuania BIT (2011) Article 13, India - Latvia BIT (2010) Article 

12(2), Bangladesh - India BIT (2009), Article 12(2); India - Libya BIT (2007) 

Article 12 (2), Bahrain - India BIT (2004) 12 (2),; India - Sudan BIT (2003) 12 

(2); India - Philippines BIT (2000) 12 (2); India - Senegal BIT (2008), Article 

13; 
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under the BIT.179 For instance, Article X of Bangladesh - United States of America 

BIT (1986) provides: 

This treaty shall not preclude the application by either party of any and all 

measures necessary for the maintenance of public order, the fulfilment of its 

obligations with respect to the maintenance or restoration of international 

peace or security, or the protection of its own ESI. 

This clause describes three permissible objectives, which are public order, 

international peace, and ESI. In order for this clause to be effectively invoked, the 

measures implemented by the State must be designed to meet one of these three 

objectives of public policy. If the measures are not aimed to meet the permissible 

objectives set out above, they cannot be justified under this provision and would 

not preclude the State's liability in case of harm to foreign investments. 

The permissible objective of the ESI clause is the protection of the States' ESI. In 

other words, State’s particular measures aimed at the protection of the security 

interest set out in the ESI clause shall remain lawful even if they violate the 

obligations laid down in the treaty. ESI can be used as a permissible objective on 

both “security” and “non-security” issues.180 

Permissible objectives in ESI provisions in BITs of South Asian countries 

Table 6 

BITs Permissible Objectives 

Country SJ 

language 

and a list 

of 

activities  

Without 

SJ 

language 

and a list 

of 

activities 

Security 

Interest 

Extreme 

Emergency 

International 

Peace 

 
179 Ranjan (n 15) 35. 
180 ibid.  
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Afghanistan 0 1 1181 0 0 

Bangladesh 0 5 5182 2183 2184 

India 4+1185 8 12186+1
187 

10188+1189 4190+1191 

Nepal 0 2 2192 1193 0 

Pakistan 1 3 4194 0 1195 

 
181 Afghanistan-Germany BIT 
182 Bangladesh - India BIT (2009), Bangladesh - Uzbekistan BIT (2000), 

Bangladesh - Turkey BIT (1987), Bangladesh - United States of America BIT 

(1986), Bangladesh - Germany BIT (1981) 
183 Bangladesh - India BIT (2009), Bangladesh - Uzbekistan BIT (2000) 
184 Bangladesh - Turkey BIT (1987), Bangladesh - United States of America BIT 

(1986) 
185 2016 Indian Model BIT 
186 India - Lithuania BIT (2011) Article 13, India - Latvia BIT (2010) Article 

12(2), Bangladesh - India BIT (2009), Article 12(2); India - Senegal BIT (2008), 

Article 13 India - Libya BIT (2007) Article 12 (2), Bahrain - India BIT (2004) 

12 (2),; India - Sudan BIT (2003) 12 (2),; India - Philippines BIT (2000) 12 (2); 

India - Malaysia FTA (2011), Article 12.2; India - Japan EPA (2011), Article 11; 

India - Korea, Republic of CEPA (2009) Article 10.18; India-Singapore CECA 

(2005) Article 6.12 
187 2016 Indian Model BIT 
188 India - Lithuania BIT (2011) Article 13, India - Latvia BIT (2010) Article 

12(2), Bangladesh - India BIT (2009), Article 12(2); India - Senegal BIT (2008), 

Article 13 India - Libya BIT (2007) Article 12 (2), Bahrain - India BIT (2004) 

12 (2); India - Sudan BIT (2003) 12 (2),; India - Philippines BIT (2000) 12 (2); 

India - Malaysia FTA (2011), Article 12.2. 
189 2016 Indian Model BIT 
190 India - Malaysia FTA (2011), Article 12.2; India - Japan EPA (2011), Article 

11, India - Korea, Republic of CEPA (2009) Article 10.18; India-Singapore 

CECA (2005) Article 6.12; 
191 2016 Indian Model BIT 
192 Finland - Nepal BIT (2009), art 14, Germany - Nepal BIT (1986), 
193 Finland - Nepal BIT (2009), art 14, 
194 Mauritius - Pakistan BIT (1997), art 12, Pakistan - Singapore BIT (1995), art 

11; Malaysia-Pakistan CEPA 
195 Malaysia-Pakistan CEPA 
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Sri Lanka 1 2 3196 1197 2198 

Total 6 21 27 14 10 
 

As Table 6 shows that the permissible objectives of 27 BITs are security interest. 

Only ten BITs have mentioned the restoration of international peace and security. 

The security exceptions of 14 BITs also contain the emergency situation either in 

the territory of the countries or in international relations. 

 

 

The interpretation of permissible objective 

As Table 6 indicates, there are two types of ESI clauses; first, those clauses that 

have self-judging language with a list of ESI relevant activities; secondly, those 

clauses that are neither self-judging nor contain a list of ESI related activities. In 

the first case, out of 27 BITs, only six BITs have the self-judging language with a 

long list of activities related to ESI in the South Asian Countries’ BITs; and in the 

second case, other 21 BITs have a non-self-judging language without the 

specification of ESI-related activities. 

(a) ESI containing self-judging language and a list of activities: Six 

in force BITs and the 2016 Indian Model BIT199 have contained those 

activities related to the parties' ESI and have used the self-judging language. 

Article 11 (1) of the Czech Republic - Sri Lanka BIT provides: 

“Nothing in the investment chapter shall be construed to prevent a party from 

taking any actions which it considers necessary for the protection of its ESI.’’  

 
196 Czech Republic - Sri Lanka BIT (2011). Art 11, Sri Lanka - United States of 

America BIT (1991), Article 10; Germany - Sri Lanka BIT (2000), protocol 3 ad 

Article (3) 
197 Czech Republic - Sri Lanka BIT (2011), Art 11 
198 Czech Republic - Sri Lanka BIT (2011), Art 11; Sri Lanka - United States of 

America BIT (1991 
199 For discussion on 2016 Indian BIT see Prabhash Ranjan and Pushkar Anand, 

‘The 2016 Model Indian Bilateral Investment Treaty: A Critical Deconstruction’ 

(2017) 38 Northwestern Journal of International Law and Business 1, 40; and 

Ranjan (n 16) 16. 
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The term "which it considers" in this paragraph suggests that the host State will 

unilaterally determine the necessity of the measure which gives the host State 

more freedom to determine what measure can lead to the protection of the 

ESI.200 This phrase is placed between “taking any actions" and “necessary" in 

Article 11 (1) of the BIT. This means that the party can only decide on the 

necessary measure that should be adopted to safeguard the ESI. Thus, there is 

no such provision to suggest that the host State can also decide what constitutes 

the ESI under this BIT. This paragraph is then followed by a list of ESI-related 

activities, and should be invoked in connection to these activities. In the Russia- 

transit in traffic case, the panel stated: 

7.101.  The Panel concludes that the adjectival clause “which it considers” 

in the chapeau of Article XXI(b) does not extend to the determination of the 

circumstances in each subparagraph. Rather, for action to fall within the 

scope of Article XXI (b), it must objectively be found to meet the requirements 

in one of the enumerated subparagraphs of that provision.201 

The panel is of the view that protection of the ESI shall be restricted to the situation 

that objectively falls within the scope of 3 subparagraphs of Article XXI (b). Thus, 

if we rely on WTO jurisprudence, in Article XXI type of ESI, the tribunal can 

objectively review whether the invoking States fulfilled the criteria of the 

subparagraphs. Further, paragraph (2) of Article 11 of the above-mentioned BIT 

indicates that ESI interest can also include interest deriving from its membership 

in a custom, economic or monetary union, a common market, or a free trade area. 

This paragraph expanded the scope of the term "ESI" and goes beyond pure 

security interests, but there is no such language that the determination of ESI 

would be self-judging. 

(b) ESI clause without self-judging language and a list of activities: 

21 Out of 27 BITs do not specify a list of activities related to the ESI of the parties 

and have a non-self-judging language. Under these BITs, the South Asian nations 

cannot determine what constitutes ESI and what measure to choose will result in 

the protection of ESI. Therefore, an arbitral body can review its decision. To 

 
200 Burke-White, William W.; Von Staden (n 10) 369; Ranjan (n 15) 20. 
201 Russia - Measure Concerning Traffic in Transit (2019) (n 17) para 7.101. 
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invoke the ESI, South Asian countries have to prove that security interests are 

essential. The ordinary meaning of the essential is "vitally important."202 Thus, 

while invoking ESI to deviate from the treaty obligation, these countries should 

show that their security interests are most important. In the sense that all security 

interests do not fall under the ESI, but only those that can reach the threshold of 

"most important."203 It is worth mentioning that "essential" does not only mean 

that country’s independence is at risk, but it prescribes a difficult situation, 

although it does not reach the threshold of compromising the independence and 

the existence of a country.204 Thus, South Asian countries can invoke the ESI 

clause for a severe situation that threatens the ESI. 

In addition, ESI is a broad term and can be interpreted to cover non-military 

emergencies such as economic emergencies as well. In LG&E v. Argentina, the 

tribunal rejected the notion that ESI is only applied to the circumstances of war 

and military action and held that an economic crisis also constitutes an ESI when 

the State's economic foundation is under siege, the severity of the problem can 

equal that of any military invasion.205 All other tribunals in the Argentina crisis 

were of the same view.206 In these 21 BITs, there is no such list of activities related 

to ESI which means the ESI is not defined and has been left open-ended. In other 

words, these BITs do not make a distinction between security and non-security 

permissible objectives. As a result, ESI is designed to address both the security 

and non-security policy goals.  

Some BITs used the term public security instead. For example, all South Asian 

BITs with Germany contain the public security word along with the phrase, “shall 

not be deemed treatment less favourable." It means if the party adopts some 

 
202 Ranjan (n 15) 17.  
203 ibid. 
204 ibid. 
205  LG&E Corps v. Argentine Republic (2006), Decision on Liability (n 32) 238. 
206 Continental Casualty Company v. Argentina Republic (2008) (n 51) paras 

178–181; CMS Gas Transmission Company v. Argentine Republic (2005) (n 30) 

para 359; Enron Corporation Ponderosa Assets,L.P v. Argentine Republic 

(2007) (n 31) para 332; Sempra Energy International v. Argentine Republic 

(2007) (n 30) para 374.  
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measures to protect its public security and deviates from treaty obligation, this 

should not be considered as a less favourable treatment. It can be said that 

generally, public security is broader than ESI, and the threshold for public security 

could not be that much high as is for the ESI. 

Emergency situation and security interests 

Circumstances of Extreme emergency refer to serious emergencies in which the 

contracting party will deviate from treaty commitments if any other requirements 

are met. By giving ordinary meaning to the words used, as per Article 31(1) of 

VCLT, the existence of the word "extreme" before "emergency" indicates a higher 

threshold for invocation, and therefore the situation must be "very serious" and 

"very potentially dangerous," not just "serious" or "potentially dangerous," to 

qualify as circumstances of extreme emergencies.207 This means that 

circumstances of extreme emergency denote the presence of an extraordinary 

condition under which a true and grave situation necessitates immediate action. 

Thus, security concerns may bring about an emergency situation, and South Asian 

countries can use those clauses that contain circumstances of extreme emergency 

for security purposes as well, provided that the ''extreme emergency'' threshold is 

reached. As Table 6 shows, 14 BITs of South Asian countries have included the 

term "circumstances of extreme emergency." Out of 14 BITs, 13 BITs have used 

both the terms ESI and CEE, while one BIT between India-UAE has used the term 

emergency to prevent diseases or pests. It only applies to such extreme emergency 

situations that are related to disease or pest control, not to all extreme emergency 

situations. 

  

CONCLUSION 

South Asian Countries have signed 217 BITs to date. Of which 122 BITs had been 

signed before 2000, and 95 BITs have been signed after 2000. According to these 

figures, these countries had been entering into BITs at a faster rate before 2000, 

but later, this process has become slower and slower. In the post-2000 era, many 

of the BITs have been terminated by these countries, in which India carries the 

large number of 73 terminated BITs, and the efforts towards signing a new BIT 

 
207 Ranjan (n 15) 23. 
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were also slow. As the South Asian Countries are either developing or least 

developed countries, they should enter into BITs with other countries to attract 

more and more investment by giving guarantees of such protection that support 

the protection of the security interests of these countries. 

At present, out of 217 BITs, 103 BITs are in force, and surprisingly only 27 BITs 

contain the security interest exceptions outlined in the text of the treaty, the 

protocol, and the exchange of notes to the treaties. India is the only country in this 

region that has ESI provisions in the majority of its treaties. If India is removed, 

these figures become more shocking. With India's omission, South Asian 

countries have 91 in force BITs overall, of which only 13 BITs incorporated 

security-related exceptions. This figure is too small to be representative of the 

overall number of BITs that these countries have signed. This cannot be seen to 

be a good result for countries looking for more regulatory power. Further, in this 

region, only India and Sri Lanka have the model BITs. Indian BITs contain a 

security exception, having a self-judging character that grants sufficient regulatory 

power to exercise it over foreign investment. On the contrary, the Sri Lankan 

model BIT does not contain a security exception clause and is not considered a 

good example of securing regulatory power for the country. So, it is suggested that 

South Asian countries should formulate an ESI clause in any of their BITs in order 

to have enough regulatory space for the protection of their security interests, and 

their model BITs should be drafted in the same way as well.   

After a full analysis of the existing ESI provisions in South Asian BITs, it can be 

argued that the ESI provisions are too inadequate to allow these countries to fully 

exercise regulatory power. Firstly, only six BITs out of 27 contain self-judging 

language, whereas the other 21 BITs contain non-self-judging language. This 

means that the majority of BITs of the South Asian countries do not leave any 

discretion of the circumstances to the parties. On only one occasion, along with 

the 2016 Indian model BIT, less discretion is taken by the South Asian countries 

while justifying breach of the treaty terms. These countries should reformulate 

their BITs and should include self-judging language, at least for the protection of 

security interests.  
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Secondly, many BITs have used the term “necessary” as a nexus requirement 

along with the non-self-judging language. This means that the State cannot discern 

what is necessary for the protection of its ESI. In this case, the interpretation of 

necessary will be decided by the arbitral tribunal, which was one of the 

controversial issues in the investment law disputes in the Argentina crisis. 

Necessary as a nexus requirement link requires a high threshold to be satisfied. 

When necessary is used as a nexus requirement link, then the language of the 

clause is strongly recommended to be self-judging. Otherwise, they can use weak 

nexus requirement links such as “for” “to” or “directed to”. These links mean that 

the South Asian countries would be able to implement many measures for the 

protection of their ESIs, even though they might not be necessary. So, in these two 

cases, the South Asian countries can escape from the higher threshold of necessary 

or the absolute objective review of the arbitral tribunal. In this regard, the arbitral 

tribunals can only enforce the “good faith” review. This will not jeopardize the 

system of investment protection, and as well as the protection of the security 

interest of the countries. 

Thirdly, in South Asian BITs, certain conditions are identified as a possible 

restriction to the invocation of ESI clauses. These conditions should be satisfied 

when a host country invokes the ESI clause. Any of these conditions somehow 

restricts the invocation of the security interest clause. Firstly, the adopted measure 

should be normally and reasonably applied on a non-discriminatory basis; and 

secondly, the adopted measure should be in conformity with the State’s national 

law. In South Asia, ten BITs have the phrase “in accordance with laws” which 

means that the invoking States measure should be in accordance with the national 

laws of that country. These conditions complicate and restrict the invocation of 

the ESI clause, and its invocation may always be challenged because of these 

limitations. Therefore, South Asian countries have to formulate the security 

exception clause in a manner to be invoked without any further condition, because 

the protection of the security interest in most cases is not limited. 

Fourthly, many of the South Asian BITs contained the term “Essential security 

interest” as the permissible objective. This term requires a higher threshold than 

other similar terms such as public or national security. In order to invoke the ESI, 

South Asian countries have to prove that security interests are essential. In the 

sense that all security interests do not fall under the ESI, but only those that can 
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reach the threshold of "most important." So, South Asian Countries should 

formulate their BITs with the terms such as public security or national security, 

which need a lower threshold, and cover a wide range of issues.  

To conclude, a properly drafted ESI provision will function to safeguard South 

Asian Countries' security interests as well as foreign investment. It will be better 

that the lawmaker of the South Asian countries should formulate model BITs 

containing self-judging security-related exceptions with broad scope, keeping in 

mind the threats exposed to the security interests of the South Asia region at all, 

and to each country individually.
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INTRODUCTION 

In the late 19th century, the business of railroad construction was growing rapidly, 

ushering      in an era of industrial and commercial prosperity in the United States. 

In 1909, Mr. John Moody started a manual, to provide information on railroad 

companies, along with his own analysis of their outstanding securities.1 This 

marked the beginning of Moody’s, a credit rating agency, which today tracks the 

debt of more than 11,000 corporate issuers and approximately 130 countries.2 

Similarly, other prominent credit rating agencies, such as Standard & Poor’s 

(formerly known as Poor’s Publishing) and Fitch, started in the United States in 

1916 and 1924      respectively.3 Notably, at present, these three corporations 

together dominate the global market with a market share of around 95 percent.4 

Credit rating agencies (“CRAs”) evaluate credit risks and provide opinions on the 

creditworthiness of countries, public and private issuers, as well as the reliability 

of financial instruments.5 They act as gatekeepers of financial markets and offer a 

range of services which have made them an integral fixture of financial markets.6 

 

* Final-year B.A. LL.B. (Hons.) Student at Jindal Global Law School. 
1 ‘Moody's History: A Century of Market Leadership’ (Moody’s Corporation) < 

https://www.moodys.com/Pages/atc001.aspx > accessed 18 August 2021.  
2 ibid. 
3 Richard Cantor and Frank Packer, ‘The Credit Rating Agency’ (1994) FRBNY 

Quarterly Rev. 
4 Barclay Ballard, ‘New players are finally disrupting the credit rating sector’ 

(European CEO, 6 May 2020) < https://www.europeanceo.com/finance/new-

players-are-finally-disrupting-the-credit-rating-sector/ > accessed 16 August 

2021. 
5 Francesca Gennari and Luisa Bosetti, ‘The European Regulation on 

Governance of Credit Rating Agencies: The Future of Competition in European 

Rating Market’ (ResearchGate, November 2011) < 

https://www.researchgate.net/publication/279202560_The_European_Regulation

_on_Governance_of_Credit_Rating_Agencies_The_Future_of_Competition_in_

European_Rating_Market > accessed 11 August 2021. 
6 Shreya Prakash, Aditya Ayachit and Shreya Garg, ‘Regulation of Credit Rating 

Agencies in India’ (Vidhi Centre for Legal Policy, 2017) < 

https://vidhilegalpolicy.in/wp-content/uploads/2019/05/170731_CRAReport.pdf 

> accessed 14 August 2021. 

https://www.moodys.com/Pages/atc001.aspx
https://www.europeanceo.com/finance/new-players-are-finally-disrupting-the-credit-rating-sector/
https://www.europeanceo.com/finance/new-players-are-finally-disrupting-the-credit-rating-sector/
https://www.researchgate.net/publication/279202560_The_European_Regulation_on_Governance_of_Credit_Rating_Agencies_The_Future_of_Competition_in_European_Rating_Market
https://www.researchgate.net/publication/279202560_The_European_Regulation_on_Governance_of_Credit_Rating_Agencies_The_Future_of_Competition_in_European_Rating_Market
https://www.researchgate.net/publication/279202560_The_European_Regulation_on_Governance_of_Credit_Rating_Agencies_The_Future_of_Competition_in_European_Rating_Market
https://vidhilegalpolicy.in/wp-content/uploads/2019/05/170731_CRAReport.pdf
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CRAs reduce information asymmetry in the market by providing investors with 

their opinions on the reliability of various issuers, and further, their assessments 

are often relied upon by regulatory authorities for granting licenses. Relevantly, it 

has also been claimed that the market for complex financial instruments could not 

have developed without CRAs backing them with their reputation and expertise.7 

However, despite the various advantages which CRAs offer, their system of 

regulation and governance suffers from numerous problems, which have had far 

reaching implications for financial markets across the world. CRAs wield massive 

power in the financial markets, and this makes it imperative to establish a 

comprehensive and efficient system for their regulation. Even though CRAs are 

susceptible to an array of complications, they were largely left unregulated in 

many countries until the financial crisis of 2007-08.8 The scandals involving 

Parmalat and Enron in the early 2000s had exposed the faults in the governance 

of CRAs, however, it was only after the financial crisis of 2007-08 that the need 

for better governance was realized.  

Both Parmalat and Enron had been rated as high investment grade, until days 

before their collapse, resulting in calls to regulate CRAs in the European Union 

(“EU”).9 However, these concerns were addressed only with the introduction of 

the International Organization of Securities Commission (“IOSCO”) Code in 

2004, which laid emphasis on the practice of self-regulation.10 Interestingly, 

according to the Report on the Activities of Credit Rating Agencies, 2003, the 

IOSCO was aware of the conflict of interests that were pervasive in the CRA 

market, but they believed that CRAs would not imperil their reputation to earn 

 
7 Siegfried Utzig, ‘The Financial Crisis and the Regulation of Credit Rating 

Agencies: A European Banking Perspective’ (2010) ADBI Working Paper 188 < 

https://www.adb.org/sites/default/files/publication/156043/adbi-wp188.pdf > 

accessed 15 August 2021. 
8 ibid. 
9 Edmund Parker and Miles Bake, ‘Regulation of credit rating agencies in 

Europe’ (2009) Butterworths Journal of Int’l Banking and Financial Law < 

https://www.mayerbrown.com/public_docs/jibfl_jul_parker.pdf > accessed 12 

August 2021. 
10 ibid.  

https://www.adb.org/sites/default/files/publication/156043/adbi-wp188.pdf
https://www.mayerbrown.com/public_docs/jibfl_jul_parker.pdf
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profits.11 Before the 2007-08 financial crisis, numerous CRAs including Moody’s, 

Fitch, and Standard and Poor’s had “substantially implemented” the IOSCO 

Code.12 Nevertheless, the subsequent financial crisis of 2007-08 demonstrated the 

ineffectiveness of the IOSCO Code at preventing financial scandals.  

However, around the late 1990s and early 2000s, an important transformation had 

taken place within the American banking system. Multiple banks had started 

adopting an “originate to distribute”, instead of the traditional “originate to hold”, 

approach.13 Under the previous scheme, banks had to hold the loans issued by 

them until maturity. However, the new system allowed financial institutions to sell 

their loans to other financial entities, which, among all things, incentivized them 

to issue poor-quality mortgages.14 Upon witnessing the great success of American 

banks, many international banks had started turning to a similar mode of 

functioning. Nevertheless, this scheme of operation ultimately gave rise to the 

subprime mortgage crisis. The financial crisis was in part caused by CRAs failing 

to correctly assess the risks involved in collateral debt obligations (“CDOs”) and 

other similar financial instruments, which were based on subprime mortgage 

backed securities.15 This error on their part triggered stock market crashes across 

the world, with numerous governments were forced to bail banks out.16 This 

sequence of events had uncovered the inadequacy of the IOSCO Code, and 

highlighted the need for better regulation. In light of this, the United States 

introduced the Dodd-Frank Wall Street Reform and Consumer Protection Act 

2010 (“Dodd-Frank Act”) to regulate CRAs. However, recently, the efficacy of 

 
11 ‘Report on the Activities of Credit Rating Agencies’, (IOSCO) 

<https://www.iosco.org/library/pubdocs/pdf/IOSCOPD153.pdf > accessed 23 

August 2021. 
12 Parker and Bake supra note 9, at 402. 
13 Amiyatosh Purnanandam, ‘Originate-to-distribute Model and the Subprime 

Mortgage Crisis’ (2011) 24(6) The Rev. of Financial Studies. 
14 ibid.  
15 Brajendu Bhaskar, ‘Regulation and Responsibility of the Credit Rating 

Agencies vis-à-vis the Current Economic Crisis: A Comparative Analysis’ 5(4) 

NSLR 64, 66. 
16 ibid at 65. 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD153.pdf
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the concerned Act has been called into question for producing counterintuitive 

results.17  

On the other hand, India, a developing country, responded to the financial crisis 

by formulating a committee to examine the regulatory framework governing 

CRAs in the country. The committee published its findings in 2009 and did not 

flag any “immediate concern” regarding the operations of CRAs in the country, 

and instead focused on strengthening the existing laws.18 Even though CRAs were 

only introduced fairly recently to India, with the country’s first CRA being 

established only in 1987,19 they have gradually become an essential component of 

the financial system, and are governed by the Securities and Exchange Board of 

India (“SEBI”) under the SEBI (Credit Rating Agencies) Regulations 1999. 

Nevertheless, the recent debacles involving multiple corporations, including 

Infrastructure Leasing & Financial Services Limited (“IL&FS”), as well as Dewan 

Housing Finance Corp., have demonstrated a need to revisit the issues that 

continue to persist within the Indian regulatory system. For instance, IL&FS had 

a consolidated borrowing of INR 910,000 million by the end of financial year 

2018, and was still consistently graded as high investment grade by three Indian 

CRAs.20 Following this, the group defaulted on its debt obligations and caused 

major financial loss to its investors.21 However, concerns regarding the regulation 

 
17 Valentin Dimitrov, Darius Palia and Leo Tang, ‘Impact of the Dodd-Frank Act 

on Credit Ratings’ (2014) JFE 1, 6. 
18 ‘Ministry of Finance Capital Markets Division, Report of the Committee on 

Comprehensive Regulation for Credit Rating Agencies’ (SEBI, 21 December 

2009) < https://www.sebi.gov.in/sebi_data/attachdocs/1288588001441.pdf > 

accessed 10 September 2021. 
19 ‘Our History’ (CRISIL) < https://www.crisil.com/en/home/about-us/our-

history.html > accessed 19 August 2021.  
20 Avneet Kaur, ‘IL&FS: Sebi enhances penalty to Rs. 1 crore on 3 credit rating 

agencies’ (Livemint, 23 September 2020) < 

https://www.livemint.com/market/stock-market-news/il-fs-sebi-enhances-

penalty-to-rs-1-crore-on-3-credit-rating-agencies-11600824065515.html > 

accessed 15 September 2021.  
21 Abhirup Roy and Aditya Kalra, ‘Rating agencies knew of stress at IL&FS, but 

gave good ratings: audit’ (REUTERS, 21 July 2019) < 

https://www.reuters.com/article/india-il-fs-ratings-idINKCN1UG079 > accessed 

17 September. 

https://www.sebi.gov.in/sebi_data/attachdocs/1288588001441.pdf
https://www.crisil.com/en/home/about-us/our-history.html
https://www.crisil.com/en/home/about-us/our-history.html
https://www.livemint.com/market/stock-market-news/il-fs-sebi-enhances-penalty-to-rs-1-crore-on-3-credit-rating-agencies-11600824065515.html
https://www.livemint.com/market/stock-market-news/il-fs-sebi-enhances-penalty-to-rs-1-crore-on-3-credit-rating-agencies-11600824065515.html
https://www.reuters.com/article/india-il-fs-ratings-idINKCN1UG079
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of CRAs are not new. Instead, the recent misconducts by CRAs have only 

accentuated the long-standing need for reform across the regulatory system in 

India. 

Overall, in this paper shall attempt to explain the various problems which continue 

to plague the Indian regulatory system. Further, there will be an examination of 

the different approaches which have been adopted in other jurisdictions, primarily 

the United States and the EU. While the successes and failures of these regimes 

will be explored, this article seeks to advance a distinctly Indian approach to the 

reform of the CRA regulatory regime. After this introduction, the second part of 

this paper will offer a brief discussion on the market structure of CRAs. This 

discussion will serve as a background for understanding the concerns regarding 

the regulation of CRAs, which will be raised in the third part of this paper. 

Subsequently, the fourth part of this piece will provide certain recommendations 

for addressing these concerns in India, whilst being mindful of the unique 

demands of Indian financial markets. The solutions presented in this part are 

universal, but they will be examined in the Indian context specifically. Lastly, the 

fifth part of this paper will conclude by re-emphasizing the need for regulatory 

reforms and advocating for greater proactiveness on the part of the investors and 

financial institutions who continue to rely on ratings. 

1. MARKET STRUCTURE AND COMPETITION 

It is important to understand the market structure in which CRAs operate before 

any attempts are made to introduce reforms with respect to their functioning and 

governance. This is      because the market structure will inevitably determine if a 

well-intentioned reform is able to elicit a desirable result in the market, or if it will 

produce implausible consequences. The market of CRAs is traditionally 

oligopolistic in nature, which implies that agencies are interdependent with respect 

to their pricing and output policies.22  

This market structure formed partly due to high barriers to entry, in particular, 

high investment costs involved in entering the market. But, in the United States, 

 
22 ‘Glossary of Statistical Terms-Oligopoly’ (OECD) < 

https://stats.oecd.org/glossary/detail.asp?ID=3270 > accessed 3 September 2021. 

https://stats.oecd.org/glossary/detail.asp?ID=3270
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the Securities and Exchange Commission’s (“SEC”) decision to accredit the 

biggest CRAs as ‘Nationally Recognized Statistical Rating Organizations’ 

(“NRSROs”) in 1975, significantly contributed towards cementing this 

oligopolistic market structure. Ratings issued by CRAs, which are also      

NRSROs, can be relied upon for the purposes of granting regulatory licenses.23 

Consequently, the CRAs which are NRSROs may utilize their special status to 

earn abnormally high profits, as issuers depend on CRAs to gain a favourable 

rating, in order to secure numerous licenses.  

The limited nature of competition in the CRA market may further be demonstrated 

by analysing the number of CRAs which have at any point in time operated in the 

market. In the late 1970s, the number of NRSROs was few, and largely limited to 

the Big Three CRAs (Moody’s, Standard & Poor, and Fitch) in the United States. 

But the number gradually rose to twenty,24 only to reduce to a total of nine, as of 

August 2021.25 This tendency of the market to consolidate demonstrates the fact 

that the credit rating market is a natural oligopoly.26 Similarly, in India, there are 

only seven CRAs, and most of the dominant CRAs in India are owned by 

prominent international agencies. For instance, Moody’s is a majority shareholder 

of ICRA, while India Ratings is a subsidiary of Fitch, and McGraw Hill Financial 

owns a majority stake in CRISIL.27 Due to a finite number of options, issuers tend 

 
23 Frank Partnoy, ‘How and Why Credit Rating Agencies Are Not Like Other 

Gatekeepers’ (2006) San Diego Legal Studies Paper No. 7-46 59, 62. 
24 ibid at 90. 
25 ‘Current NRSROs’ (SEC) < https://www.sec.gov/ocr/ocr-current-nrsros.html > 

accessed 13 September 2021. 
26 ‘Competition and Credit Rating Agencies’ (OECD, 12 September 2010) < 

https://www.oecd.org/competition/sectors/46825342.pdf > accessed 16 August 

2021. 
27 Vivek Mishra, ‘Emerging Rating Agencies in the Emerging India and Indian 

Commercial and Industrial Space’ (National Law University Delhi) < 

http://14.139.58.147:8080/jspui/bitstream/123456789/361/1/80LLM18.pdf > 

accessed 19 September 2021; Rahul Satija, ‘Why do credit rating agencies keep 

missing big Indian company defaults?’ (Business Standard, 1 October 2019) < 

https://www.business-standard.com/article/companies/why-do-credit-rating-

agencies-keep-missing-big-indian-company-defaults-119100100131_1.html > 

accessed 15 September 2021. 

https://www.sec.gov/ocr/ocr-current-nrsros.html
https://www.oecd.org/competition/sectors/46825342.pdf
http://14.139.58.147:8080/jspui/bitstream/123456789/361/1/80LLM18.pdf
https://www.business-standard.com/article/companies/why-do-credit-rating-agencies-keep-missing-big-indian-company-defaults-119100100131_1.html
https://www.business-standard.com/article/companies/why-do-credit-rating-agencies-keep-missing-big-indian-company-defaults-119100100131_1.html
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to form long term relationships with CRAs, which may impact the credibility and 

independence of ratings.28  

In addition to this, CRAs often resort to industry practices such as notching, and 

publishing unsolicited ratings, to check the development of competition in the 

market. For instance, the publication of unsolicited ratings causes issuers to face 

an implicit threat of an unjustified and ill-informed credit rating, which prompts 

them to actively approach CRAs for ratings.29 Fitch has alleged that Moody’s and 

Standard & Poor’s have previously engaged in the practice of punitive notching, 

where they would automatically lower the ratings on structured finance bonds if 

the bonds had been rated by another CRA earlier.30 This is done as a form of 

punishment, which would propel issuers to approach only these specific CRAs for 

getting a favourable rating, and reducing the probability of future downgrades. 

In this context, increased competition seems to have obvious advantages in terms 

of improved levels of innovation and consumer welfare, but it may be ill-suited 

for the CRA market. As per a study conducted on the effects of an increase in 

Fitch’s market share on the performance of Moody’s and Standard & Poor’s, it 

was discovered that an increase in competition causes the incumbent agencies to 

deliver poorer quality ratings, with a decreased ability to predict defaults.31 This 

introduces a unique predicament where many concerns pertaining to the regulation 

of CRAs are rooted in the lack of competition in the market, but any attempts to 

increase the competition can prove to be self-defeating, by reducing the accuracy 

of the ratings. 

In response to this dilemma, CRAs have frequently suggested that the reputational 

capital possessed by them is enough incentive for them to practice self-

 
28 Prakash, Ayachit and Garg supra note 6. 
29 Fabian Dittrich, ‘The Credit Rating Industry: Competition and Regulation’ 

(2007) KOLNER UNIVERSITATS PUBLIKATIONS SERVER < 

https://core.ac.uk/download/pdf/12009863.pdf > accessed 1 October 2021.  
30 ibid. 
31 Bo Becker and Todd Milbourn, ‘How did increased competition affect credit 

ratings?’ (2008) HBS Working Paper 09-051 1, 32. 
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regulation.32 After all, it is primarily their reputation in the markets, which allows 

market participants to rely upon their analysis and trust their judgement.33 Despite 

this, protecting their reputation may not serve as an effective impetus to CRAs, as 

has been evidenced by the financial crisis of 2007-08.34 Thus, under the present 

regime, CRAs are forced to balance short term benefits of issuing a favourable 

rating with the long-term implications for their reputation.35 In the face of limited 

competition, and unclear mechanisms for imposing legal liability, this system 

shifts the balance in favour of the short term benefits, because the possibility of 

any future backlash or criticism is vague and uncertain, whereas the immediate 

profits are very real. Due to this, CRAs have repeatedly prioritized profits at the 

expense of accuracy with minimal regulatory intervention. 

2. CONCERNS REGARDING REGULATION 

The various financial scandals involving CRAs have exhibited the growing need 

for implementing a productive and viable system of regulation, but the very nature 

of the CRA market tends to resist regulation. Through this section, I shall examine 

multiple concerns regarding the regulation of CRAs. Most of these concerns are 

universal and transcend jurisdictional boundaries. Therefore, I shall begin by 

providing a brief description of the issue itself, followed by a discussion of the 

different approaches adopted to tackle the relevant issue. I will specifically focus 

on the strategies employed by the United States and the EU, due to the centrality 

of their position in the evolution of CRAs. Subsequently, I shall assess the 

effectiveness and drawbacks of the concerned methods.  

 
32 Paul Lasell Bonewitz, ‘Implications of Reputation Economics on Regulatory 

Reform of the Credit Rating Industry’ (2010) 1(2) William & Mary Business L. 

Rev. 391, 399-400. 
33 Guilia Mennillo and Suryapratim Roy, ‘Ratings and Regulation: A Case of an 

Irreversible Marriage?’ (2014) WCFIA-Harv. Univ. Working Paper Series No. 

14-0004 1, 7. 
34 John C. Coffee, ‘Ratings Reform: The Good, the Bad and the Ugly’ (2011) 1 

Harv. Bus. L. Rev. 231, 232.  
35 Jakob de Haan and Fabian Amtenbrink, ‘Credit Rating Agencies’ (2011) DNB 

Working paper No. 278 1, 8. 
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A. Issuer Pays Model 

The most popular method of remuneration adopted by CRAs worldwide is based 

on an issuer pays model, according to which the issuer pays the CRA for rating 

their securities and financial instruments.36 This approach causes irreconcilable 

incentives, as the CRAs end up getting paid by the very issuers that they are 

supposed to supervise.37 CRAs may even inflate their ratings in order to retain 

business and keep issuers content.38 For instance, in 2018, Dagong Global Credit 

Rating, one of China’s largest credit rating agencies, was found to have charged 

issuers  exorbitant fees in return for submitting incorrect information to 

regulators.39 In addition to this, CRAs have repeatedly been accused of issuing 

prejudiced ratings since the introduction of the issuer pays model.40 The EU is 

cognizant of the conflict of interest posed by the issuer pays model, and has hence 

tasked the European Commission with exploring different alternatives.41 

However, the EU has not been able to completely shift to another model until now. 

Notably, in the United States, most CRAs including Moody’s followed a 

subscriber pays model until the 1970s.42 Under this model, CRAs were paid by 

 
36 ibid. 
37 Jennifer Payne, The Oxford Handbook of Financial Regulation – The Role of 

Gatekeepers (Niamh Moloney, Eilis Ferran and Jennifer Payne eds., OUP 2015).  
38 Lawrence J. White, ‘A Brief History of Credit Rating Agencies: How 

Financial Regulation Entrenched this Industry’s Role in the Subprime Mortgage 

Debacle of 2007–2008’ (2009) Mercatus Centre George Mason University No. 

59. 
39 Misheck Mutize, ‘Why regulation isn't enough to curb bad behaviour of credit 

rating agencies’ (Business Standard,  24 June 2019) < https://www.business-

standard.com/article/finance/why-credit-rating-firms-get-away-despite-failing-

to-avert-financial-crises-119062400302_1.html > accessed 18 October 2021. 
40 Jiang, John, Mary Harris Stanford, and Yuan Xie, ‘Does it matter who pays for 

bond ratings? Historical Evidence’ (2012) 105(3) Journal of Financial 

Economics 607-621. 
41 Council Regulation 1060/2009 of 16 September 2009 on credit rating 

agencies, [2009] OJ L302/1, Recital 73. 
42 White (n 38). 
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investors to rate the securities that they were interested in buying.43 This change 

in the mode of compensation has been attributed to various developments, 

including the invention of copying machines, which made it easier to distribute 

rating manuals, thereby giving rise to the “free-rider problem”.44 The free-rider 

problem refers to the burden that is created on a resource when people who utilize 

the resource do not pay for it. Also, the initiation of the NRSRO accreditation in 

1975 was partly responsible for this shift, as it remarkably enhanced the 

importance of ratings. According to Moody’s, this change was made due to the 

belief that issuers should have to pay for ratings because of the “market access” 

that they grant.45 Furthermore, the costs involved in examining and rating financial 

products and instruments could not be covered solely by relying upon subscription 

fees.46  

Nevertheless, the multiple problems associated with the issuer pays model have 

prompted regulatory authorities of various countries to explore alternatives for 

compensating CRAs. In India, the Reserve Bank of India (“RBI”) and SEBI were 

recently evaluating the business model of CRAs.47 Shortly afterwards, the 

Standing Committee on Finance, under the Chairmanship of Dr. M.V. Moily, 

submitted a report for strengthening the governance of CRAs in 2019.48 Under the 

report, it was recommended that other models should be adopted, such as the 

“regulator pays model” or an “investor pays model”.49 Alternatively, it was 

 
43 Alice M. Rivlin and John B. Soroushian, ‘Credit Rating Agency Reform is 

Incomplete’ (Brookings, 6 March 2017) < 

https://www.brookings.edu/research/credit-rating-agency-reform-is-incomplete/ 

> accessed 2 November 2021. 
44 ibid. 
45 ‘Moody's History: A Century of Market Leadership’ (Moody’s Corporation) < 

https://www.moodys.com/pages/atc001.aspx?stop_mobi=yes > accessed 15 

August 2021. 
46 ibid. 
47 Jayshree P. Upadhyay, ‘Sebi, RBI examining business models of rating 

agencies’ (Livemint, 16 May 2019) < https://www.livemint.com/market/stock-

market-news/sebi-rbi-examining-business-models-of-rating-agencies-

1558030782374.html > accessed 13 October 2021. 
48 Dr. M.V. Moily Committee, Strengthening of the Credit Rating Framework in 

the Country (February 11, 2019).  
49 ibid. 
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suggested that the SEBI and RBI should create a rating fee structure, which may 

be implemented within the issuer pays model.50 However, the second 

recommendation may be construed as contrary to the idea of a free market, as it 

would involve considerable governmental interference in the financial markets, 

under the guise of regulation. 

With regard to the first recommendation, the possible alternatives which may be 

considered are where the investors, the exchange or the government pays. 

However, each alternative suffers from a unique set of problems. As has been 

previously discussed, the investor pays model runs the risk of free-riding, where a 

single investor would pay for the services of the CRA, and other investors can 

‘free-ride’ and read the reports obtained from that investor. Furthermore, this 

model also faces a collective action problem, as it is very difficult to get all the 

investors to collaborate and negotiate with a CRA.51  Additionally, it must be 

remembered that CRAs had originally made the shift from a subscription model 

to the issuer pays model as the previous model was not capable of raising the level 

of revenue required to match the task of analysing capital markets and rating 

financial instruments. Thus, a revival of the investor pays model would have to 

foreseeably face considerable resistance from CRAs, and could potentially impact 

the quality of ratings they produce.       

On the other hand, a system could be devised under which the exchange would 

pay for the services of the CRA. However, this model has been criticized as it 

could lead to a “mechanistic assignment of CRAs” and would have limited reach.52 

The assignment of CRAs by the exchange would greatly limit competition 

between CRAs and would not provide them any incentive for offering better 

services.  

Lastly, the government pays model could lead to excessive interference in the 

market, defeating the goal of maintaining a free market within the ratings industry. 

 
50 Gayatri Mann, ‘Standing Committee Report Summary-Strengthening of the 

Credit Rating Framework in the country’ (PRS) < 

https://prsindia.org/policy/report-summaries/strengthening-of-the-credit-rating-

framework-in-the-country > accessed 17 September 2021.  
51 Payne (n 37). 
52 Prakash, Ayachit and Garg supra note 6. 

https://prsindia.org/policy/report-summaries/strengthening-of-the-credit-rating-framework-in-the-country
https://prsindia.org/policy/report-summaries/strengthening-of-the-credit-rating-framework-in-the-country


200 

[Vol. VIII]     REFORM AND REGULATION OF CREDIT RATING AGENCIES 

 
 

This is especially the case when such intervention would not be able to alter the 

oligopolistic nature, and subsequently inherent issues, of the CRA market. Further, 

public funding through the government would force all taxpayers to pay for the 

benefit of a comparatively smaller percentage of the population who are 

investors.53 Relevantly, all of these models would also make it more difficult for 

CRAs to gain access to private information regarding instruments, which is 

currently provided to them by the issuers themselves.54 Hence, adopting any of 

these models could cause the ratings to become more inaccurate and faulty. 

Therefore, a complete shift from the issuer pays model may not be possible or 

even helpful. 

B. Rating Shopping 

The term ‘rating shopping’ refers to the practice where an issuer receives ratings 

from various CRAs but only discloses the most favourable rating.55 This practice 

motivates CRAs to provide favourable ratings in order to remain competitive and 

maintain their clientele. At the same time, this activity allows the issuer to hide  

negative comments on their instruments.  

Rating shopping is comparatively rare with simple securities, but it is much more 

prevalent when the financial instruments being rated are complex, because in that 

situation, there is a greater probability of systemic bias playing a role.56 There is a 

greater likelihood of differences in ratings in the cases of complex securities. Such 

differences of opinion make it more valuable for issuers to indulge in rating 

 
53 Yair Listokin and Benjamin Taibleson, If You Misrate, Then You Lose: 

Improving Credit Rating Accuracy Through Incentive Compensation (2010) 27 

Yale Journal on Regulation 91, 102. 
54 Himanshu Bhushan, ‘Credit Rating Agencies in India: Have We Done 

Enough?’ (2013) 22(2) DLSU Bus. & Eco. Rev. 37, 49. 
55 ‘Sebi changes rating rules to stop cos’ “shopping”’ (Times of India, 4 January 

2020) < https://timesofindia.indiatimes.com/business/india-business/sebi-

changes-rating-rules-to-stop-cos-shopping/articleshow/73091946.cms > accessed 

14 September 2021. 
56 Vasiliki Skreta and Laura Veldkamp, ‘Ratings Shopping and Asset 

Complexity: A Theory of Ratings Inflation’ (2009) NYU Stern School of 

Business 1, 23.  
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shopping and highlight the most favourable rating. The financial crisis of 2007-08 

too was partly brought about because issuers of CDOs engaged in rating shopping, 

which prompted CRAs to issue favourable ratings to remain competitive.57 In 

effect, the practice of rating shopping resulted in “a competitive race to the 

bottom” where CRAs reduced their standards in order to remain lucrative service 

providers for issuers.58 Despite widespread condemnation, no legislative action 

has been undertaken in the United States to counter this problem.59 

In order to oppose this phenomenon in India, numerous rules have been 

introduced, including a blanket ban on indicative ratings.60 Giving indicative 

ratings may make CRAs liable for suppression of material information.61 Further, 

CRAs are required to disclose their ratings, even if such ratings are not accepted 

by the client.62 However, since these ratings are not published at one uniform 

platform, therefore, the issuers are still able to highlight only the most favourable 

ratings.63  

In order to further crackdown on the practice of rating shopping, the Standing 

Committee on Finance had published a report in 2019, suggesting a system of 

mandatory rotation of CRAs every three years.64 Nonetheless, any system 

requiring the rotation of service providers to prevent rating shopping cannot be 

effectively implemented due to the oligopolistic market structure and the minimal 

 
57 Utzig (n 7); Efraim Benmelech and Jennifer Dlugosz, ‘The Credit Rating 

Crisis’ (2009) NBER < http://www.nber.org/papers/w15045 > accessed 12 

October 2021. 
58 Prakash, Ayachit and Garg supra note 6. 
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60 Securities and Exchange Board of India, Circular No. SEBI/ HO/ MIRSD/ 

MIRSD4/CIR/P/2017/71 (Issued on June 30, 2017). 
61 ibid. 
62 Securities and Exchange Board of India, Circular No. 

SEBI/HO/MIRSD/MIRSD4/CIR/P/2016/119 (Issued on November 1, 2016).  
63 Prakash, Ayachit and Garg supra note 6. 
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Hindu Business Line, 7 February 2021) < 
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level of competition between CRAs.65 The limited number of CRAs in the market 

would give rise to a situation where the same CRAs would be allotted to issuers, 

every few years. This would not hinder the development of long-term relationships 

between CRAs and issuers.  

Interestingly, the EU had indeed relied upon a rotation mechanism to limit the 

duration of any affiliations between issuers and CRAs.66 However, the effects of 

such a rotation provision are contested, because under such a system, the CRAs 

are rendered incapable of performing ongoing self-assessment of the ratings issued 

by themselves.67 Moreover, this increases rating costs for issuers, and deprives 

CRAs of the valuable opportunity to develop their process of rating analysis and 

revision.68 In addition to this, such a system also reduces the incentive for CRAs 

to compete for business on the basis of their services and accuracy.69 Therefore, a 

rotation mechanism, in an oligopolistic structure, may not yield advantageous 

results. Rather, it will even reduce the existing competition between the few 

competitors who are present in the market. 

C. Regulatory Licenses and Rating Methodologies 

CRAs started out as information intermediaries, but their role in financial markets 

swiftly evolved into being regulatory authorities across various jurisdictions. After 

the market crash in 1929, the regulators in the United States started depending on 

CRAs to assess the level of safety that different investment portfolio holdings and 

 
65 Prakash, Ayachit and Garg supra note 6. 
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68 ibid. 
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insurance guidelines had offered.70 This trend has been further strengthened, 

because from the 1930s, many financial institutions have been restricted from 

investing in high-yield bonds, and likewise, numerous exchange traded funds and 

mutual funds are not allowed to buy low rated bonds.71 Due to these rating based 

limitations, CRAs have, in effect, been provided with excessive, de facto 

regulatory power. The work of market regulation has been outsourced to them, 

without effective checks and balances, or mechanisms for establishing legal 

liability.72 Further, these regulatory licenses have transformed into “seals of 

approval” which control access to financial markets.73 Issuers cannot enter certain 

specific markets in the United States if they do not secure a license from a 

NRSRO.74  

However, CRAs were not designed to develop as regulatory authorities and, 

subsequently, were severely ill-equipped for the task. In 2007, an analytical 

manager at a prominent CRA acknowledged that they lacked the resources 

required to support the tasks that they had undertaken.75 Due to this, after the 

financial crisis of 2007-08, it was claimed that if Standard & Poor’s was liable for 

fraud, then the United States regulatory authority was its chief accomplice.76 In 

 
70 Josh Wolfson and Corinne Crawford, ‘Lessons From The Current Financial 
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Policy Journal 1, 4. 
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75 United States Securities and Exchange Commission, ‘Summary Report of 
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(SEC, 8 July 2008) < https://www.sec.gov/files/craexamination070808.pdf > 

accessed 14 November 2021. 
76 Mennillo and Roy supra note 33, at 5. 
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light of the financial crisis, the United States congress passed the Dodd-Frank Act 

in a bid to reduce the regulatory reliance placed on ratings.77 However, a recent 

examination of the effects of the Dodd-Frank Act revealed that CRAs tend to 

safeguard their reputation by issuing lower and less informative ratings for 

corporate bonds.78 Thus, ultimately, CRAs still hold a strong sway over the 

market, but the information which they release into the market is less than optimal.  

Moreover, the introduction of the Act had resulted in an “agency paradox.”79 In 

the agency paradox, the attempts made by regulators to reform the CRA market 

enforce the idea that ratings by CRAs may be depended on as they operate under 

regulatory scrutiny.80 This phenomenon ultimately harms the investors who trust 

the regulatory regime to keep CRAs in check. Further, it has been claimed that the 

quality of ratings issued by numerous prominent CRAs has declined significantly 

over time, but their profit margins have continued to grow.81 This has been 

explained by the fact that the ratings issued by CRAs do not have any great 

informational value and are private standards that the entire market is required to 

adhere to, irrespective of their validity or utility.82 Furthermore, the ability to 

provide licenses allows CRAs to introduce distortions in the financial markets.83 

This situation is further aggravated because CRAs have not maintained a very 

stable standard for their rating methodologies.84 In fact, in 2008, an analyst had 

 
77 Kelly Anne Smith, ‘How the Dodd-Frank Act Protects Your Money’ (Forbes 
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82 ibid. 
83 Aline Darbellay and Frank Partnoy, ‘Credit Rating Agencies and Regulatory 
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admitted that the methodology being used by her agency failed to capture even 

half of the risks associated with a deal.85  

Additionally, the continuing reliance placed on ratings by many institutions for 

granting regulatory licenses and loans has demonstrated the “stickiness” of such 

arrangements, due to which limiting such dependence is extremely difficult and 

costly.86 Relevantly, even though the Dodd-Frank Act intended to reduce 

regulatory reliance on ratings, many federal laws continue to reference the 

requirements of “investment grade” for projects, including water and highway 

infrastructure finance projects.87 One of the primary reasons for this is that 

reducing reliance on ratings would require institutions to develop their own 

mechanisms for conducting due diligence, which would be a very labour intensive 

and expensive task.  

In India, the adverse impact of relying on ratings is revealed by the bad loan crisis. 

There are 10 corporate groups which were responsible for 20 percent of all the 

distressed loans in 2016.88 All of these corporate groups were highly rated until 

Financial Year (“FY”) 2013, which allowed them to receive large loans from 

banks. However, seven of these groups had “dangerously high levels of debt” in 

the beginning of FY 2012, but the ratings only started reflecting this during FY 

2014.89 Consequently, the lag in the ratings issued by CRAs, substantially 

contributed towards India’s bad loan crisis. Moreover, the lag in updating ratings 

is a frequent occurrence, and adversely affects the market, and investors.90 Thus, 
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while it is evident that outsourcing regulatory functions to CRAs may not be 

beneficial for financial systems, the stickiness of the arrangement has made it 

difficult to completely end this reliance.  

However, at the core of this issue, the problem is not so much about financial 

entities and regulators outsourcing due diligence work to CRAs, but it is about the 

manner in which these analyses are conducted. Many financial institutions at 

present lack the resources required to assess creditworthiness and perform their 

own due diligence. Consequently, it is understandable that they may want to allot 

this work to CRAs, which are skilled at assessing the risks involved in a deal, and 

the creditworthiness of issuers. It is also important to note that CRAs perform an 

important function in the financial markets through their analysis of credit risks. 

Attempting to restrict financial markets’ reliance on their ratings without offering 

a feasible alternative may not be very practical. Therefore, the real problem with 

such an arrangement is the lack of proper procedures for holding the CRAs to a 

particular standard, and to mandate and monitor their methodologies. CRAs are 

endowed with massive power to direct the markets and hence, it is essential to 

hold them to higher standards with respect to their work as gatekeepers. At the 

same time, it is very difficult to establish this standard and ensure compliance, 

especially since comprehending the methodologies adopted by CRAs may require 

technical knowledge, which regulators and judges may not be equipped with. 

D. Legal Liability 

In the United States, many CRAs have claimed that they are engaged in financial 

journalism and therefore their speech and opinion, as reflected in their ratings, are 

protected by their constitutional rights under the First Amendment.91 However, 

case law is not clear on this point.92 It must be noted that with respect to CRAs, 
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http://www.livemint.com/Money/wCOP9C63UmWFIe4X6pgsyK/Amtek-Auto-

case-Sebi-may-take-action-against-CARE-Crisil.html > accessed 8 October 

2021.  
91 Partnoy (n 23) 27. 
92 Payne (n 37) 14. 
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there are two distinct groups which may want to hold them legally liable: investors 

and issuers. It is more difficult to hold CRAs responsible for the harm that results 

to investors by relying on their ratings, because there is no direct legal relationship 

between CRAs and investors. CRAs are not bound to investors, contractually or 

otherwise, for providing assessment services. Due to this, numerous CRAs have 

repeatedly asserted that their ratings must not be treated as investment 

recommendations, and that investors should consider other factors such as 

liquidity in the market and interest rate fluctuations, when making investments.93 

Moreover, in the context of the United States, it has been claimed that since CRAs 

do not directly deal with investors, allowing investors to claim compensation from 

them would subject them to liability by an indeterminate class of people for an 

indeterminate period of time.94 Nevertheless, it is reasonable to assume that CRAs 

can foresee how investors may rely on their ratings.95 Due to this causal link, 

CRAs should be held liable to investors in certain situations. Further, in the United 

States, attempts had been made to subject CRAs to expert liability through the 

Dodd-Frank Act. According to the Act, investors would not be required to prove 

that they had relied on the CRAs’ ratings to hold CRAs liable. Rather, just 

investing in a security after the declaration of its rating would enable investors to 

claim compensation.96 However, in response to this overwhelming threat of 

excessive liability, CRAs had threatened to freeze ratings, and the SEC was forced 

to suspend this part of the Act.97  

In case of issuers, the courts have applied different standards depending upon 

whether the rating was unsolicited or had been requested for specifically. In 

Commercial Financial Services (CFS) v. Arthur Andersen, it was held that the 

 
93 Anjan Ghosh, 'Credit ratings are not investment recommendations' (Business 

Today, 28 December 2011) < https://www.businesstoday.in/magazine/cover-

story/story/investment-market-liquidity-credit-ratings-interest-rate-25051-2011-

12-28 > accessed 10 September 2021. 
94 Ultramares Corp. v. Touche, Niven & Co. [1931] 255 N.Y. 170, 174 N.E. 441. 
95 ABN AMRO Bank NV v. Bathurst Regional Council [2014] FCAFC 65.  
96 Matthias Lehmann, ‘Civil liability of rating agencies—an insipid sprout from 

Brussels’ (2014) 11(1) LSE Working Papers 15/2014 1, 12.  
97 Gretchen Morgenson, ‘Hey, S.E.C., That Escape Hatch Is Still Open’ (The 

New York Times, 5 March 2011) < 

https://www.nytimes.com/2011/03/06/business/06gret.html > accessed 6 October 

2021.  
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relevant CRA could not seek the protection of the First Amendment, as that CRA 

had been specifically asked by the issuer to rate its bond, and hence a different, 

higher standard would apply.98  

On the other hand, in the EU,  prominent CRAs such as Moody’s and Standard 

and Poor’s have applied sovereign downgrades to Greece, Portugal and Ireland 

since 2010.99 The procyclical nature of their ratings had increased financial market 

volatility and had made it extremely difficult for governments to contain the debt 

crisis.100 These downgrades of sovereign debt bonds to junk status prompted the 

EU to establish a legal liability system for CRAs, in order to keep a check on their 

activities.101 Therefore, the EU has allowed investors and issuers to claim damages 

from a CRA under Article 35a of Regulation (EU) No. 462/2013, if the CRA has 

committed, “intentionally or with gross negligence,” any infringements mentioned 

under Annex III.102 The concerned annex lists 84 kinds of infringements, but only 

two of them, in particular, failure to use information that is important as per the 

concerned CRA’s own rating methodology and the failure to use systemic and 

rigorous methodologies that are based on historical experience, are considered to 

be likely to serve as the basis of a liability claim.103  

Under these regulations, any claimant may hold a CRA liable irrespective of the 

presence of a contractual relationship. However, this regulation fails to identify 

the applicable law for establishing legal liability. Article 35a refers to national 

laws extensively, even when interpreting core terms such as ‘intention’, ‘due care’, 

 
98 Commercial Financial Services, Inc. v. Arthur Andersen LLP [2004] 94 P.3d 

106, 109 (Okla. Civ. App. 2004). 
99 Francesco De Pascalis, ‘Civil Liability of Credit Rating Agencies from a 

European Perspective: Development and Contents of Art 35(a) of Regulation 

(EU) No. 462/2013’ (2015) University of Oslo – Faculty of Law – Legal Studies 

Research Paper Series No. 2015-05 1, 10. 
100 Yuefen Li, ‘It is High Time to Implement a Major Reform of Credit-Rating 

Agencies’ (International Banker, 16 June 2021) < 

https://internationalbanker.com/finance/it-is-high-time-to-implement-a-major-

reform-of-credit-rating-agencies/ > accessed 24 September 2021. 
101 Pascalis (n 99). 
102 Regulation (EU) No. 462/2013 of the European Parliament and of the Council 

of 21 May 2013 [2013], art 35a. 
103 Lehmann (n 96) 17. 
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‘reasonable’ and so on.104  As a result, uniformity across the different nations that 

constitute the EU becomes “illusory.”105 Different national courts may interpret 

and apply laws differently, and hence increase uncertainty and forum shopping.106 

Such irregular interpretation across different jurisdictions incentivizes issuers to 

engage in forum shopping and highlight the most suitable ratings.   

In India, there is no statutory method of recourse which an investor may adopt 

against a CRA. Also, like in the United States, ratings are treated as “opinions” in 

India and do not automatically make a CRA liable.107 However, under S. 35 of the 

Companies Act, 2013, civil liability may be imposed for incorrect statements in 

prospectuses.108 Therefore, investors may claim compensation from an 

independent expert. Under S. 2(38) of the Companies Act, a non-exhaustive 

definition of an expert has been provided, which includes a valuer, a company 

secretary and “any other person who has the power or authority to issue a 

certificate in pursuance of any law for the time being in force.”109 Since the 

assessment provided by CRAs is included in the prospectus, it has been argued 

that CRAs should be subject to civil liability under S. 35 of the Companies Act, 

2013.110 Nevertheless, it is unclear if ratings, which are treated as opinions, could 

be regarded as “statements” for the purposes of the relevant section.111 

Relevantly, Indian law on the issue of liability of CRAs is in a formative stage and 

is quickly evolving. In a matter concerning India Ratings & Research Pvt. Ltd., 

the CRA was subjected to the standard of expert liability.112 This was done because 

as an independent professional, the CRA was required to exercise its expertise and 

 
104 Regulation (EU) No. 462/2013 of the European Parliament and of the Council 

of 21 May 2013 [2013], art 35a. 
105 Lehmann (n 96) 20. 
106 Celine Estas, ‘The civil liability of Credit Rating Agencies: A comparative 

perspective within the European Union’ (2014) European University Institute – 

Department of Law 1, 93. 
107 Prakash, Ayachit and Garg supra note 6. 
108 The Companies Act 2013, s 35. 
109 The Companies Act 2013, s 2(38). 
110 Prakash, Ayachit and Garg supra note 6. 
111 ibid. 
112 Securities and Exchange Board of India, in respect of India Ratings and 

Research Private Limited [2020] WTM/GM/MIRSD/32/2020-21 [34].   
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deliver an accurate judgment about the creditworthiness of the issuer, which it had 

failed to do.113 Moreover, in a separate matter, SEBI had imposed a fine of INR 

one crore on Brickwork Ratings due to lapses in its rating procedure. In light of 

this order, it has been claimed that any steps that SEBI takes in this matter will 

have great implications for outlining the scope of activities for which CRAs may 

be held liable, as well as the standards that they need to comply with.114  

While the implementation of expert liability could not be achieved in the United 

States, the primary reason for that failure was the possibility of excessive liability 

being imposed on CRAs. Therefore, the problem with the model that the United 

States attempted to adopt was not with the concept of expert liability itself, but 

with the application of the relevant laws and the extent of that liability. However, 

a recent decision in Germany had subjected a national CRA to expert liability by 

contending that in certain particular circumstances, experts may be held liable by 

parties who may not have a contractual relationship with the expert, if they could 

reasonably be expected to depend on the expert’s opinion.115 Hence, the 

introduction of expert liability of this sort offers a unique possibility of making 

CRAs liable to issuers, as well as investors. Additionally, the standard of expert 

liability is also faced by other gatekeepers such as lawyers and auditors, and hence, 

its implementation in the context of CRAs would increase uniformity in the 

standards that the various gatekeepers need to adhere to.116 

3. RECOMMENDATIONS 

 
113 ibid. 
114 Pavan Burugula, ‘Can credit rating agencies be liable for defaults? SAT to 

give its verdict’ (The Economic Times, 11 December 2020) < 

https://economictimes.indiatimes.com/markets/stocks/news/can-credit-rating-

agencies-be-liable-for-defaults-sat-to-give-its-

verdict/articleshow/79678578.cms?utm_source=contentofinterest&utm_medium

=text&utm_campaign=cppst > accessed 16 November 2021 . 
115 Jan Erik Windthorst, Nicolas Gillen and Carolin Happ, ‘First German 

decision holding credit rating agency liable to investors’ (Allen & Overy, 22 

September 2020) < https://www.allenovery.com/en-gb/global/news-and-

insights/publications/first-german-decision-holding-credit-rating-agency-liable-

to-investors > accessed 23 October 2021. 
116 Li (n 100).  
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In view of the preceding discussion about the concerns regarding the regulation of 

CRAs, it is submitted that certain reforms need to be introduced within the existing 

regulatory framework to meet the very distinct demands of Indian financial 

markets. The following recommendations may help attend to the gaps within the 

present system of regulation and governance of CRAs in India. 

A. A modified version of the issuer pays model must be 

implemented to establish an incentive-based system of 

remuneration. 

In a developing trend, various arrangements of contingent compensation models 

have been gaining momentum as modifications of the original issuer pays model. 

For instance, a strict liability regime for CRAs, with a damage cap, has been 

suggested with the objective of allowing CRAs to select the level of liability they 

would wish to expose themselves to.117 Under this scheme, CRAs would design a 

multitier system based on the probability of default, and incorrect ratings or 

defaults would make them strictly liable, with the extent of liability being 

dependent on the designation that they had provided to the defaulting entity in the 

tier system.118  

Another similar model revolves around an incentive compensation scheme. As per 

this system, incentives to correctly rate instruments are created by imposing 

penalties on CRAs for incorrectly rating debt. This model replaces the form of 

compensation from liquid cash to a combination of cash and illiquid debt, which 

may be cashed in by the CRA according to a pre-determined rate of progression 

until the debt matures.119 Further, the debt allotted to CRAs in lieu of 

compensation must be accompanied with call and put options provided to a neutral 

third party, in order to prevent overrating or underrating.120  

 
117 Alessio M. Pacces and Alessandro Romano, ‘A Strict Liability Regime for 

Rating Agencies’ (2014) ECGI Working Paper Series in Law, Working Paper 

No. 245/2014 < https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2405509 > 

accessed 19 August 2021. 
118 ibid at 24. 
119 Listokin and Taibleson supra note 53, at 94. 
120 ibid at 109-110. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2405509
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A variation of the issuer pays model along the lines of a strict liability system or 

an incentive compensation scheme may help remedy the conflict of interests and 

increase accountability. These arrangements create a direct incentive for the CRA 

to correctly evaluate issuers, and penalize them for incorrect assessments. By 

introducing this personal interest, they ensure greater credibility on the part of 

CRAs.  

B. The methodologies used by CRAs, as well as their 

ratings, must be mandatorily published by SEBI to 

ensure accessibility. 

It has already been established, through this paper, that despite widespread 

criticism, regulators and financial institutions continue to place reliance on the 

ratings provided by CRAs. Further, these institutions may not be equipped to 

conduct their own analysis because of a lack of time and resources. In this 

situation, it is understandable that they may want to outsource this work to CRAs 

and prevent duplication of efforts. The problem with this arrangement is that the 

methodologies adopted by CRAs are often based on private, arbitrary standards. 

This reduces the credibility of ratings, and makes it difficult for regulators and 

banking institutions to depend on them.  

In such a situation, it would be most beneficial to publish the rating methodologies 

being followed by different CRAs, so that they may be accessible to the general 

public, as well as the regulators. This would enable all the participants of financial 

markets to examine the methods of analysis being used by the different CRAs. 

Apart from making it easier to notice discrepancies, and flag concerns, this 

framework would also inculcate a greater sense of responsibility in the investors. 

Various attempts to regulate CRAs for the benefit of investors have been criticized 

due to their tendency to lull investors into placing increased reliance on CRAs.121 

However, making all the necessary information available to them could potentially 

ensure a greater sense of proactiveness on the part of the investors.  

Similarly, while the apparatus for restricting rating shopping in India is very 

robust, there is a loophole which may be utilized by issuers to effectively escape 

 
121 Mennillo and Roy supra note 33, at 4. 
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scrutiny. In the context of rejected ratings, CRAs are only required to publish these 

ratings on their website, and therefore, issuers can still highlight selective ratings 

to investors who may not be as enterprising and active. This may render the entire 

exercise of publishing such ratings redundant as it may be inaccessible to many 

investors. Consequently, allowing SEBI to collate and publish all such rejected 

ratings on a secure and convenient platform would help investors easily obtain 

information regarding such ratings. The objective of placing ratings and 

methodologies in the public domain is to make them easily accessible, and 

increase the participation of various market players in holding CRAs accountable.  

Publishing the aforementioned information will provide investors an opportunity 

to better understand the financial instruments that they may invest in, as well as 

analyse the factors being taken into consideration by CRAs. While there is a 

possibility that some investors may still rely on the final rating, establishing such 

a system will foster a culture that allows investors to make informed decisions.  

C. A clear framework based on the principle of expert 

liability must be created to hold CRAs legally liable. 

Throughout this paper it has been argued that CRAs play an important role in 

financial markets, and therefore it is important to have clear procedures for holding 

them accountable and imposing legal liability on them, where appropriate. 

According to the present trend, it seems like CRAs are being subjected to the 

standard of expert liability by SEBI. However, there is still a considerable amount 

of uncertainty regarding the mechanisms for holding CRAs legally liable. Further, 

greater clarity must be offered on the procedure for holding CRAs liable with 

respect to their engagement with investors and issuers. To this effect, the 

competent authorities must devise an effective framework of laws and rules to 

implement the standard of expert liability in the context of CRAs in India.  

CONCLUSION 

This paper began as an attempt to understand the existing system of regulation 

which governs CRAs in various jurisdictions, with a special focus on India. It has 

been acknowledged throughout this paper that CRAs make a valuable contribution 

to the financial markets and fulfil the functions of a gatekeeper by reducing 
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information asymmetry and serving as a quasi-regulatory authority. Further, this 

piece has discussed several issues which are pervasive in the CRA market in the 

hope of providing answers on how to manage and address these concerns better. 

After undertaking this analysis, it has been observed that introducing policy 

changes in the context of CRAs is a difficult task and there is a high risk that any 

corrective measure may fail to achieve its aim when it collides with the practical 

realities of the market.  

CRAs have evolved to become an essential feature of financial markets and are 

considered to be indispensable to the markets. While suggestions have been made 

to shift from ratings to other instruments, such as credit default swaps (“CDS”),122 

to assess the credit risks involved in a deal, no such switch has been possible until 

now. Relevantly, in February, 2021, the RBI released new draft guidelines on CDS 

and referred to them as an essential for the growth of corporate bond markets.123 

However, any possibility of a potential shift to CDS by major financial institutions 

is vague and CDS itself suffers from a risk of systemic collapse.  

Therefore, it is important that the power possessed by CRAs must be accompanied 

with mechanisms to hold them accountable for their actions. Their role in 

numerous financial scandals cannot be overlooked and yet, their services cannot 

be undermined. In fact, the developing story regarding Brickwork Ratings124 has 

further underlined the need for the development of a comprehensive system of 

regulation for CRAs. While SEBI has been modifying the rules governing CRAs, 

 
122 Partnoy (n 74) 17. 
123 Remya Nair, ‘What are credit default swaps, the 2008 ‘taboo’ financial 

product that RBI wants to revive’ (The Print, 19 February 2021) < 
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September 2021. 
124 Reena Zacharia, ‘Sebi rejects Brickwork’s settlement application’ (The 

Economic Times,  13 October 2021) < 

https://economictimes.indiatimes.com/markets/stocks/news/sebi-rejects-

brickworks-settlement-application/articleshow/86981682.cms > accessed 2 

October 2021. 
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for example in the domain of provisional ratings,125 these changes are not adequate 

given the nature and proportion of the problem. A complete overhaul of the 

regulatory framework along the lines of the recommendations made in this paper 

is required to safeguard the overall health of the financial system. 

Simultaneously, despite all the regulatory interventions that can be carried out, at 

the end of the day, it is also crucial for investors and financial institutions to 

assume a more active and critical role with respect to the regulation of CRAs. 

While performing their own analysis of credit risks may not be a feasible option,126 

it is important to not accept all ratings at face value. CRAs have repeatedly 

clarified that their ratings do not constitute investment advice, and have urged 

investors to consider other factors, such as the liquidity of the market when making 

investment decisions. Therefore, investors and financial institutions who rely on 

ratings must learn to interpret ratings in the larger context of a series of factors 

that operate together to determine the viability of an investment. Without a change 

in the perspective of the entities who rely on ratings, we are one regulatory lapse 

away from the next financial crisis. 

 
125 ‘SEBI tightens rules for provisional debt rating’ (The Hindu, 27 April 2021) < 

https://www.thehindu.com/business/Industry/sebi-tightens-rules-for-provisional-

debt-rating/article34425081.ece > accessed 14 November 2021. 
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ABSTRACT 

With the issues surrounding the centralization of financial systems 

becoming more apparent following the 2008 financial crisis, the world is 

undergoing a decentralization movement through the implementation of 

distributed ledger technology. The 2021 Robin Hood issue has highlighted 

that the issue in the centralized stock exchange exists in the overreliance 

on the trust of intermediaries, such as broker dealers. Further, the reliance 

on intermediaries makes the process of trading inefficient and expensive, 

especially for retail investors. From this context, the author explores the 

legal issues surrounding the implementation of a decentralized stock 

exchange and presents a case for the same. The benefits associated with 

decentralization surround the replacement of the trust-based system that 

runs the status quo, with a code-based system which would ensure greater 

efficiency and lower transaction costs. 
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INTRODUCTION 

Financial systems across the world have evolved and adapted based on financial 

crises that have occurred throughout history. A noteworthy example of this 

phenomenon is the creation of a centralized securities market in the United States 

after the surge in trading volume following World War II.1 This was a response to 

the temporary closing down of the New York Stock Exchange to process securities 

transactions and a centralized system was the best available architecture to settle 

transactions and prevent the default of market participants.2 This adaptive nature 

of the financial systems results in a more robust system of improvement to keep 

up with technological innovations. For instance, the integration of software into 

the existing capital markets gave the average investor access to real time stock 

quotes, and this led to a surge of retail investors participating in the domain that 

was once exclusively for professional investors and market markers.3 

While these developments have made the activity of trading in the market 

extremely efficient, they have been limited to the front-end activities of trading, 

whereas the back-end has remained stagnant.4 Due to the centralized architecture 

of the current capital markets, each trade must go through various stages of 

intermediaries in order to verify the authenticity of such a trade, resulting in 

inefficient transactions.5 This efficiency issue is one of the reasons why 

NASDAQ’s CEO Robert Greifeld is attempting to integrate Distributed Ledger 
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Technology (DLT) into NASDAQ’s private markets.6 Greifeld believes that it 

would be beneficial to settle trades within minutes, rather than through the current 

system where the trade is settled in T+3 days (where T is the date on which the 

front-end trade is concluded).7 

After the 2008 Financial Crisis, Satoshi Nakamoto had identified that the current 

financial system is heavily reliant on trust, and the process of ensuring that every 

party has upheld that trust comes at the cost of time and money.8 Nakamoto had 

come up with a solution within the banking sector by issuing a peer-to-peer digital 

currency that finds its basis on cryptographic proof, rather than the trust of parties.9 

This architecture bypasses the reliance on intermediaries, and the parties can 

directly transact between, which would alleviate the current financial system’s 

over-reliance on them.10 

The problems of the centralized architecture of the current capital market 

(specifically the stock market) have become increasingly obvious after the 

Robinhood-Game Stop issue in early 2021.11 Arguably, this issue had occurred 

because retail investors have no choice but to place their trust in these 

intermediaries (such as broker dealers) to trade in the stock exchange, and this 

trust places the broker in a position of power. This sets the stock market in a way 

that is detrimental to the interests of the retail investors. 

The problems associated with the broker-based model of trading revolve around 

the prevalent business models of the broker dealers. The most common form of 
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business model for a broker dealer is to buy and sell shares on behalf of the 

investor, at the cost of a portion of the trade value as commission.12 This model, 

therefore, makes trading more expensive in the long run, especially for high 

frequency retail investors. The alternative business model is one where the broker 

dealer provides commission-free trading for the retail investor, such as is the case 

with Robinhood.13 However, the broker dealer reserves the right to the investor’s 

data and they subsequently sell this data to high-frequency trading firms.14 This 

would put the broker dealer at the mercy of these firms, who could control the 

only point of contact between the retail investor and the stock exchange. This is 

precisely what led to Robinhood preventing their clients from buying any 

Gamestop stock, in order to artificially reduce the share price to benefit the firms 

that back them.15 

Another glaring issue that has come up is the fact that the firms that Robinhood 

deals with has access to investor data and investing trends, while the retail 

investors do not have access to the information.16 This creates an environment 

where some parties have access to crucial information that could affect their 

investment decisions at the exclusion of other parties, thereby profiting off 

information asymmetry. In fact, insider trading is prohibited primarily due to the 

information asymmetry between those who have knowledge of unpublished price 

sensitive information and those who do not.17 Due to these reasons, it is submitted 

 
12 D. Ryu, ‘The profitability of day trading: An empirical study using high-

quality data’ [2012] 41 Investment Analysts Journal 75, 53. 
13 Kate Rooney, ‘A controversial part of Robinhood’s business tripled in sales 

thanks to high-frequency trading firms’, (Consumer News and Business Channel, 

18 April 2019) https://www.cnbc.com/2019/04/18/a-controversial-part-of-

robinhoods-business-tripled-in-sales-thanks-to-high-frequency-trading-

firms.html accessed on 15 December 2021. 
14 ibid. 
15 Fitzgerald, (n 11). 
16 Caitlyn McConnell, ‘Robinhood and the Gamification of the Stock Market’, 

(McGill Business Review, July 29 2020) Robinhood and the Gamification of the 

Stock Market — McGill Business Review accessed 28 September 2022. 
17 Umakanth Varottil, ‘Due Diligence in Share Acquisitions: Navigating the 

Insider Trading Regime’ (2016) NUS Working Paper 2016/004,  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2759771, 2 

https://www.cnbc.com/2019/04/18/a-controversial-part-of-robinhoods-business-tripled-in-sales-thanks-to-high-frequency-trading-firms.html
https://www.cnbc.com/2019/04/18/a-controversial-part-of-robinhoods-business-tripled-in-sales-thanks-to-high-frequency-trading-firms.html
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that securities regulators around the world need to adjust their domestic securities 

laws to account for these pitfalls. 

This paper examines the implementation of a blockchain-based DLT architecture 

to supplement the existing stock markets, in order to address the issues related to 

the existing centralized system. The peer-to-peer nature of the system would 

eliminate the reliance on intermediaries, and the incorporation of smart contracts 

into this system would replace a trust-based system with a code-based system. The 

removal of intermediaries would ultimately lead to lower transaction costs for 

retail investors, which would make investing far more accessible to the average 

individual. Further, the ledger that contains information about trades would be 

available to the public, thereby preventing certain market participants from having 

a distinct advantage by virtue of information asymmetry. 

The integration of DLT into a system of trading securities is not a new 

phenomenon. In 2015, Clique Fund had acquired 30 stocks that made up the Dow 

Jones Industrial Average through blockchain technology, without relying on the 

market intermediaries.18 While this is a transaction that occurred over a very small 

scale, there are efforts to implement this system at a national scale. For example, 

SBI Holdings and Sumimoto Mitsui Financial Group have partnered up to launch 

a blockchain-based stock exchange in Osaka to compete with the existing Tokyo 

Stock Exchange.19 

1. THE UNDERLYING TECHNOLOGY 

In order to appreciate the underlying technology and its implications, it would be 

appropriate to examine the system of centralized stock exchanges that is prevalent 

today. In the present system, investors are able to buy and sell stocks of a company 

through the services of a broker dealer, and this trading process happens almost 

 
18 De Filippi et al. (n 1) 89. 
19 Tanzeel Akhtar, ‘Japan to Have Blockchain-Based Stock Exchange in 2022’, 

(NASDAQ, 29 January 2021) https://www.nasdaq.com/articles/japan-to-have-

blockchain-based-stock-exchange-in-2022-2021-01-29 accessed on 10 

December 2021. 

https://www.nasdaq.com/articles/japan-to-have-blockchain-based-stock-exchange-in-2022-2021-01-29
https://www.nasdaq.com/articles/japan-to-have-blockchain-based-stock-exchange-in-2022-2021-01-29
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instantly.20 However, in order to facilitate the trade in its entirety, a Clearing House 

is tasked with guaranteeing and recording all transactions for each trading day.21 

Further, the Settlement Platform has the responsibility to ensure the actual 

exchange involved in the trade.22 These various layers of intermediaries cause 

substantial delay in the post-trade process, which is why trades are usually settled 

within 3 business days.23 It is submitted that a decentralized stock exchange would 

address the efficiency issues associated with the back-end of the trading process. 

A prototype of a decentralized stock exchange was implemented in Ethereum for 

the Bucharest Stock Exchange.24 The intention behind this experiment is to 

ascertain the success of a DLT based stock exchange in lowering transaction.25 

This technology was based on near real-time replication and verification of all 

transactions within the system,26 and this sought to replace a physical Clearing 

House which performs the same function in a less efficient manner.27 These 

replicated data of transactions would be fully available to the public, which allows 

for easy traceability of the securities.28 This architecture, when implemented in a 

larger scale, could address the issue of information asymmetry that plagues the 

centralized stock system today. Retail investors would no longer be at an 

information disadvantage relative to the institutional investors. 

In the decentralized exchange architecture, the investors do not trade in physical 

securities. Rather, the securities can be tokenized into digital stock tokens, which 

 
20 Claudia Pop et al., ‘Decentralizing the Stock Exchange using Blockchain: An 

Ethereum-based implementation of the Bucharest Stock Exchange’ (IEEE 14th 

International Conference on Intelligent Computer Communication and 

Processing, 2018), 461. 
21 ibid 462. 
22 ibid. 
23 ibid. 
24 ibid. 
25 ibid 461. 
26 ibid 462. 
27 ibid 463. 
28 ibid 238. 
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are units that represent ownership in the security involved.29 The investors can 

directly trade in these tokens and the blockchain can record the ownership of a 

particular token in real time.30 The token in itself cannot be considered an asset, 

but rather is a digital unit that represents real world rights, such as ownership in a 

company or the right to dividend.31 

The trade histories and mandatory financial data would be stored in the 

blockchain, allowing regulators and every market participant to have access to 

such information.32 This would enable more robust regulatory norms in response 

to market trends. Tampering data on a particular block would require the 

tampering party to generate blocks at a faster pace that the remaining network 

participants, which would make the process incredibly tedious for a frequently 

used network like a decentralized stock exchange.33 This also makes the stock 

market data legitimate and tamper-proof. 

Further, the architecture facilitates a purely peer-to-peer transaction, thereby 

eliminating the need for a broker dealer.34 The only transaction cost involved is a 

nominal mining fee that is required to validate each transaction in the blockchain.35 

These mining fees are not prohibitively high, since it was calculated to be 99.98% 

lesser than brokerage fees for traditional traders.36 While this figure was calculated 

on a smaller scale and the fees could scale up following the implementation of the 

technology on a national level, the study observed that the prototype was scalable 

for a larger number of transactions.37 Broker dealers usually charge a fee for every 

transaction that the investor engages in, which may be more expensive for a retail 

 
29 Vinith V Bhandarkar et al., ‘Digital Stocks using Blockchain Technology: The 

Possible Future of Stocks?’ [2019] 10 International Journal of Management 3, 

44-49. 
30 Tapscott et al (n 4) 99. 
31 ibid 47. 
32 Tapscott et al. (n 4) 96. 
33 De Filippi et al. (n1) 36. 
34 Bhandarkar et al. (n 29) 49. 
35 Sashank Sridhar et al., ‘Decentralized Stock Exchange Implementation using 

Ethereum’ (International Seminar on Intelligent Technology and its 

Applications, July 2020), 240. 
36 ibid. 
37 ibid. 
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investor in the long run.38 The experimental result of the Bucharest Stock 

Exchange architecture indicates that transaction costs are reduced significantly if 

broker commission is replaced with mining fees.39 This would develop a system 

which could create opportunities for underbanked and unbanked people to 

participate in wealth creation.40 

The technology could also supplant the existing trust-based model with a code-

based model. Presently, trades happen on the basis of a promise to perform future 

obligations.41 The Clearing House’s function is to ensure that the parties have 

actually fulfilled these obligations.42 Decentralized consensus mechanics are 

designed to function through self-enforcing smart contracts.43 These are 

agreements that are governed by rules predetermined by the parties. Once the 

required conditions are satisfied, the agreement is automatically executed by the 

underlying code.44 The agreements would rely on an algorithm that matches 

demand within the stock market with corresponding supply, based on the quantity 

and price of the stock. The entire transaction is conducted between the parties 

without the need for an intermediary to validate it. The result of the process is a 

more cost-efficient and a more time-efficient exchange.45 A buyer can only place 

orders if they have sufficient funds in their possession. Similarly, the seller can 

only place their offer if they are in possession of the security in question.46 If either 

party fails to meet this prerequisite of possession, they would be proscribed from 

accessing the market for that particular transaction.47 This is based on the 

 
38 Bhandarkar et al. (n 29) 46. 
39 Pop et al. (n 20) 463-464. 
40 Tapscott et al. (n 4) 82-83. 
41 Britta Klagge and Ron Martin, ‘Decentralized versus centralized financial 

systems: is there a case for local capital markets?’ [2005] 5 Journal of Economic 

Geography 4, 392. 
42 Pop et al. (n 20) 462. 
43 Benedikt Notheisen et al., ‘Trading Stocks on Blocks – Engineering 

Decentralized Markets’ (International Conference on Design Science Research 

in Information Systems, May 2017), 475. 
44 Sridhar et al. (n 35) 234. 
45 Pop et al. (n 20) 462. 
46 ibid 236. 
47 Sridhar et al. (n 35) 236. 
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continuous-limit orderbook design that is used in classic exchanges for stocks.48 

Z.Gao has proposed a system that uses an algorithm that facilitates the execution 

of multiple smart contracts simultaneously, thereby improving system 

efficiency.49 Due to the fact that the agreements are executed automatically, the 

DLT based stock exchange would significantly accelerate the settlement of 

trades.50 

Another drawback of a centralized stock exchange is that it relies on multiple 

intermediaries to fulfil their obligations in order to completely settle a trade. This 

leads to the risk of a single point of failure: if one of the parties fails to fulfil their 

obligation, the trade is delayed until the obligation is fulfilled.51 This is the reason 

why each party shoulders a counterparty risk. A DLT based system automatically 

verifies and settles the transactions through miners, and thus as long as the network 

is active, no single party’s default can compromise the system.52 Miners also have 

the incentive to duly verify each transaction because the unconverted crypto-assets 

that the miners may earn would lose all value if the network is compromised.53 

This technology would significantly evolve the bank-end processes involved in a 

trade, i.e. the post-trade events. When accompanied by the already efficient front-

end process, this architecture could create a seamless and efficient stock market 

without resorting to trusting centralized intermediaries at the cost of a fee. 

There have been concerns regarding the possibility of a surge in the front-running 

of transactions due to irregularities in pricing of the security across exchanges.54 

A possible solution to this is to create a uniform price discovery mechanism across 

exchanges, possible through an Automated Market Maker, which could mitigate 

 
48 P. Daian et al., ‘Flash Boys 2.0: Frontrunning in Decentralized Exchanges, 

Miner Extractable Value, and Consensus Instability’ (IEEE Symposium on 

Security and Privacy, July 2020), 912. 
49 Z. Gao et al., ‘Scalable Blockchain Based Smart Contract Execution’ (IEEE 

23rd International Conference on Parallel and Distributed Systems, 2017). 
50 Bhandarkar et al. (n 29) 47. 
51 ibid 45. 
52 ibid 46. 
53 Tapscott et al. (n 4) 291. 
54 Daian et al. (n 48) 912. 
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this issue by providing complete transparency regarding the value of an asset, 

along with the pending and performed trades.55 

2. SMART CONTRACTS 

It has been observed earlier that the transactions within the decentralized stock 

exchange would be facilitated by auto-executing smart contracts. The smart 

contracts are executed automatically upon fulfilment of the pre-determined 

conditions that are embedded in the code of the agreement.56 This removes the 

need for a third party, such as a Clearing House, to validate such transactions on 

an on-going basis.57 

A. Addressing the efficiency concerns of a trust-based 

model 

The problem with a trust-based model is that traditional contracts find their basis 

in the promise of parties to fulfil an obligation in the future. If such an obligation 

is not met, then the aggrieved party would approach a third party, such as the 

judiciary, to enforce the contract.58 It should be noted that enforcement of contracts 

through litigation takes varying degrees of time, depending on the efficiency of 

the judiciary in that particular jurisdiction. The World Bank had published the 

“Enforcing Contracts” Index, where they had ranked countries based on the time 

taken and costs involved in enforcing a contract.59 According to the Index, the best 

nation in which one may approach the judiciary to enforce a contract is Singapore, 

and even there it takes an average of 164 days to get a decree enforced.60 Further, 

this Index only measures the average time taken to get a decree from a court of 

 
55 L. Zhou et al., ‘High-Frequency Trading on Decentralized On-Chain 

Exchanges’, (Cornell University, 29 September 2020) 

https://arxiv.org/abs/2009.14021 accessed on 2 November 2021, 2. 
56 Sridhar et al. (n 35) 234. 
57 Pop et al. (n 20) 462. 
58 Melanie Swan, Blockchain: Blueprint for a New Economy (O’Reilly Media 

2015). 
59 The World Bank, ‘Enforcing Contracts’ 

https://data.worldbank.org/indicator/IC.LGL.DURS accessed on 02 March 2022. 
60 ibid. 
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first instance, which means that this average time would be even longer if parties 

decide to go on appeal.61 It should also be noted that contract litigation already 

contributes significantly to the total number of litigations, especially in 

jurisdictions like the USA and the UK (44% and 57% respectively).62 The 

implementation of smart contracts would significantly reduce the burden on an 

already over-burdened civil litigation system. Another noteworthy example is 

South Korea, which has one of the most robust securities and derivatives 

exchanges in the world.63 However, the South Korean legal system has been 

considered below the global average in terms of judicial efficiency.64 From this 

information, one can infer that the highly active financial system is anchored to 

the slower legal system, due to the speed in which contracts can get enforced. 

The purpose of smart contracts is to rely on a neutral agent that will act 

immediately on rules that were previously agreed upon, rather than relying on the 

trust of parties and the efficiency of physical third-party entities.65 By having the 

contract executed at the outset, the parties do not require the power of the judiciary 

to step in and enforce the contracts on behalf of the parties. Therefore, if a seller 

is not in possession of the security at the time of exchange, then the exchange will 

simply not happen. The only time when the judiciary may get involved is if the 

code executes the contract in a way that the parties did not intend, and a party 

would then approach the courts to issue a decree reversing such execution.66  

B. Legal considerations with respect to smart contracts 

There are two major legal considerations that must be taken into account in cases 

involving the reversal of an executed smart contract: 1) Does contract law 

 
61 ibid. 
62 Swan (n 58). 
63 Eunjung Lee et al., ‘How Profitable is Day-trading? A Study on Day-Trading 

in Korean Stock Market’ [2007]  36 Asia-Pacific Journal of Financial Studies 3, 

351-385. 
64 Rafael La Porta et al., ‘Law and Finance’ [1998] 106 Journal of Political 

Economy 6, 1143. 
65 Pop et al. (n 20) 460. 
66 Rosario Girasa, Regulation of Cryptocurrencies and Blockchain Technologies: 

National and International Perspectives (Palgrave Macmillan 2018) 63-64. 
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jurisprudence apply in cases involving smart contracts?, and 2) Can the court 

successfully issue a decree in such cases? 

Coming to the first question, the application of contract law in such cases would 

vary across jurisdictions, depending on the legal traditions in the country involved. 

However, in certain common law jurisdictions, it is likely that smart contracts will 

be interpreted based on the principles of contract law.67 For instance, in the United 

States, a contract need not be an express contract to attract the principles of 

contract law. In Hercules, Inc. v. United States, Chief Justice William Rehnquist 

noted that agreements can be implied even if not embodied in an express 

contract.68 The key factor to consider is if the parties in question had the intention 

to create a legally binding agreement.69 A smart contract is merely the 

memorialization of legally binding terms within code. Therefore, due to the 

intention of parties to be bound by the smart contract, it is likely that the US 

judiciary, and other judiciaries that follow a similar tradition in contract law, 

would deem contract law applicable to smart contracts. 

The question of the practical difficulties of issuing a decree arises from the fact 

that parties transacting through a blockchain would employ pseudonyms to enter 

into the smart contract. The relevant issue here is that if there is a dispute, the party 

filing the claim has no knowledge of the identity of the other party, and thus a 

decree cannot be issued.70 However, it should be noted that researchers at the 

University of Luxembourg could accurately identify  up to 60% of parties 

transacting in the Bitcoin blockchain using relatively cost-efficient equipment.71 

If securities regulators employ more sophisticated technology, then it would be 

possible for them to ascertain the identity of parties in order to ensure that the 

judiciary would be able to issue a valid decree. 

 
67 De Filippi et al. (n 1) 78. 
68 Hercules, Inc. v. United States, 516 U.S. 417, 424 (1996). 
69 ibid. 
70 De Filippi et al. (n 1) 85. 
71 Alex Biryukov et al., ‘Deanonymisation of Clients in Bitcoin P2P Network’ 

(Cornell University, 28 May 2014)  https://arxiv.org/abs/1405.7418 accessed on 

December 16 2021. 
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3. THE ROLE OF SECURITIES 

REGULATORS IN THE DECENTRALIZED 

REGIME 

A stock market based on decentralized ledger technology would fulfil the promise 

of having an intermediary-free trade. However, this does not imply that all external 

parties to a trade would be excluded from the process. Securities regulators would 

still have a wide range of functions in such a system. In fact, the public nature of 

the blockchain’s ledger would allow all parties to have access to information 

relating to trades, which would lead to easier regulation of the capital market.72 

However, before examining these functions, it would be appropriate to examine if 

regulators would have jurisdiction over trades taking place in a decentralized stock 

exchange. 

A. The jurisdiction of securities regulators in a 

decentralized stock exchange 

The primary commodity that would be traded across the network would be 

tokenized stocks, which are digital representations of the stock. Parties would 

invest a certain amount of cash or assets to acquire possession over these tokens. 

These tokens, in turn, would grant the investor certain rights associated with the 

investment.73 Due to the nature of such a commodity, it is submitted that tokenized 

securities would come under the definition of “security” in most jurisdictions. It 

is worth noting that the definition of “security” should be based on a flexible 

principle to accommodate for growing technologies that would transform capital 

markets.74 

In SEC v Howey75, the United States Supreme Court laid down a test to determine 

if an instrument can be considered an “investment”. According to the Howey test, 

 
72 Tapscott et al. (n 4) 87. 
73 Bhandarkar et al. (n 29) 47. 
74 Girasa et al. (n 66) 77. 
75 Securities and Exchange Commission v. W.J. Howey Co., 328 U.S. 293 

(1946). 
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an investment requires three conditions: (1) an investment of money, (2) in a 

common enterprise; and (3) with the expectation that profits will be derived from 

the efforts of a third party.76 A tokenized security would involve all three steps 

since the substance of the token is identical to a traditional security (which satisfies 

all three conditions in the test), despite the form being digital as opposed to 

physical. Further, the Securities and Exchange Commission (SEC) had issued its 

Report of Investigation where it was stated that Decentralized Autonomous 

Organization (DAO) Tokens would have come under the ambit of the relevant 

securities statutes.77 In fact, in SEC v Shavers, it was held that even Bitcoin 

investments could be considered investments in a security on the internet.78 These 

precedents and reports imply that tokenized securities traded on a decentralized 

ledger would come under the jurisdiction of US Securities Laws. 

Similarly, Japan, through the Financial Instruments and Exchange Act,79 brought 

Electronically Recorded Transferable Rights (ERTRs) under its jurisdiction.80 

ERTRs are proprietary values that are transferable electronically.81 The Act also 

provides three conditions that need to be satisfied for an electronic investment to 

be considered an ERTR: (1) Investors have to contribute cash or other assets to a 

business, (2) the cash or assets are invested in the business; (3) investors have the 

right to receive dividends of profits from such investments.82 A tokenized security 

 
76 ibid. 
77 Securities and Exchange Commission, ‘Report of Investigation Pursuant to 

Section 21(a) of the Securities Exchange Act of 1934: The DAO, Release No. 

81207’ (2017)  https://www.sec.gov/litigation/investreport/34-81207.pdf 

accessed on 26 November 2021. 
78 SEC v. Trendon T. Shavers and Bitcoin Savings and Trust, 2013 US Dist. 

LEXIS 130781. 
79 Kin'yū shōhin torihiki-hō [Financial Instruments and Exchange Act], Law No. 
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80 Taro Awataguchi and Takeshi Nagase, ‘Blockchain & Cryptocurrency 

Regulation 2022: Japan’ (Global Legal Insights, 2022), 
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would satisfy all three conditions, and they would also satisfy the base condition 

that the mode of transfer is through electronic data processing. 

Even the Monetary Authority of Singapore had clarified that tokens may come 

under domestic securities regulations as they may be considered an offer of shares 

or units in a collective investment scheme.83 

In conclusion, the digitized token is characteristically identical to a physical 

security, despite existing in a different form. This is because it is a digital 

representation of the security. Due to this fact, it is likely that they would come 

under the ambit of the definition of “security” under the relevant securities law 

statutes across the world. 

B. The role of securities regulators 

Transactions facilitated through smart contracts would lead to auto-executed 

exchanges, which increase the efficiency of the transaction. However, the 

improvement in efficiency is limited to the actual exchange taking place (the 

binary exchange of goods in exchange for funds).84 It is submitted that the 

circumstances surrounding the exchange remain uninfluenced by the smart 

contracts, and this is where securities regulators would play a crucial role. This is 

because there is a reliance on a network consisting of rapid and hard-to-control 

conditions and liquidity flows.85 The example of the DAO illustrates this issue, 

since the transactions related to the DAO that siphoned off funds were executed 

as valid smart contracts, since the conditions were validly fulfilled as per their 

algorithm.86 The regulators have to ensure that these smart contract conditions 

 
83 Monetary Authority of Singapore, ‘A Guide to Digital Token Offerings’ 

(2019) https://www.mas.gov.sg/-/media/MAS/Sectors/Guidance/Guide-to-

Digital-Tokens-Offering---23-Dec-2019.pdf accessed on 18 December 2021. 
84 De Filipi et al. (n 1) 77. 
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March 2017) 10. 
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remain within the ambit of the law, by regulating and observing the circumstances 

that surround the transaction. 

The smart contract would serve its purpose seamlessly in a purely binary 

exchange-based transaction, i.e. transactions where parties can trade in shares in 

the stock market without any external terms coming into play.87 Smart contracts 

cannot adequately accommodate for situations where the core of the contract lies 

in the intention of the parties.88 With regards to smart contracts, parties have to 

negotiate and agree upon terms through a “meeting of minds”, similar to the case 

of a traditional contract.89 However, since the smart contracts are autonomous in 

nature, they cannot accommodate for legal agreements that contain open-ended 

terms that contain performance obligations.90 While these transactions are not 

within the purview of the decentralized stock market that is examined in this paper, 

they could still involve listed companies, which would bring the transaction under 

the jurisdiction of securities regulators. The regulators ought to mandate that even 

such transactions should take place through the blockchain, in the interest of 

disclosing such information accurately with the retail investors. 

For instance, in some jurisdictions, it is mandatory for an acquirer who is in 

possession of unpublished price sensitive information of a target company, which 

they may have gotten access to through due diligence processes, to publish such 

information to the public through a cleansing announcement before acquiring the 

shares of the target company.91 The rationale behind mandating this announcement 

is to remove the information asymmetry between the acquirer and the rest of the 

market.92 In such situations, it is submitted that the smart contract would be unable 

to ascertain if the disclosures made by the acquirer adequately fulfils the statutorily 

required obligation. The author believes this is so because the contract is executed 

upon performance of the predetermined condition, which is to publish the 

cleansing announcement without taking into account its content. If the acquirer 

 
87 De Filipi et al. (n 1) 77. 
88 Werbach (n 86) 527. 
89 De Filipi et al. (n 1) 74. 
90 ibid 77. 
91 The Takeover Code 1985 (UK), Rules 4.1 & 4.2; The Singapore Code on Take 

Overs and Mergers 2019, Rules 11.1 & 11.2. 
92 Varottil (n 17) 15. 
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performs the bare minimum to fulfil the obligation, such as publishing an 

announcement containing some, but not all, of the information, then the contract 

will consider the condition as fulfilled and auto-execute the same. In situations 

such as these, the author proposes that the circumstances surrounding the 

transaction may require a third party, such as a regulator, to regulate the events 

preceding the transaction.  

The solution to this drawback of smart contracts is to employ an “oracle”, which 

is a human-based or a program that can relay information in the real world to the 

smart contract algorithm in order to execute the contract.93 The securities 

regulators can act as this third-party oracle, and only upon confirmation from the 

regulators can such contracts be executed. It is proposed that the confirmation 

must be through consensus of all the parties involved, and the regulation must 

require the participation of the government in a bottom-up governance system, as 

opposed to a top-down regime of control. Alternatively, parties in such situations 

can create hybrid arrangements that employ an amalgamation of natural-language 

contract terms and rely on smart contract codes for the actual execution of the 

contract.94 Consequently, it would be executed automatically upon fulfilment of 

natural-language obligations. 

The European Securities and Markets Authority (ESMA) had noted that a 

drawback of distributed ledger technology is that there is a possibility of an 

increased scope of fraud.95 Securities regulators serve to protect retail investors 

from fraud and unfair market practices, and thus must issue rules and regulations 

that prevent, or at least reduce, the scope of fraud that accompanies the adoption 

of such technology in the stock market. 

Another issue is that governments need to address the protection of investors in 

the unfortunate, yet unlikely, event of the decentralized network being 

 
93 De Filipi et al. (n 1) 75. 
94 ibid 76-78. 
95 European Securities and Markets Authority,’ Discussion Paper: The 

Distributed Ledger Technology Applied to Securities Markets’ (European 

Securities and Markets Authority, 02 June 2016) 17, 
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compromised. Since investors are trading tokens and not securities directly, it is 

noted there is a risk that all parties might lose their tokens in the event the network 

shuts down. It is proposed that this problem can be avoided if the decentralized 

exchange is tied up with a central depository that should have an updated record 

of which investor owns what token, and the security that corresponds with that 

token. This way, even if the token is lost due to the network being compromised, 

the depository would still be able to establish the ownership of the physical share 

with the corresponding investor. 

Similar to the Iteration 4 of Project Khoka undertaken by the South African 

Reserve Bank, the Regulators could exercise oversight over the transactions on 

the blockchain, without having to approve them.96 It was noted that this iteration 

allowed the participants to transact even if the Central Bank node was down,97 

thereby sidestepping the single point of failure issue that seems to be associated 

with permissioned blockchains. 

C. Regulatory benefits 

A regulatory benefit may arise if the regulators decide to incorporate the 

decentralized architecture to supplement the existing centralized stock markets, 

rather than supplant them. Mohaney states that stock exchanges have a stronger 

incentive to adopt and enforce rules that benefit the investor if there is a competing 

decentralized system within the same jurisdiction.98 Mahoney made this argument 

with respect to physical decentralized stock markets, but the argument can be 

extended to the scope of the present paper since the distributed nature of the 

blockchain based stock exchange would enable greater competition with the 

existing centralized one. This would likely result in a superior and investor-

friendly set of rules that attract investors to transact within that exchange.99 

 
96 South African Reserve Bank, ‘Project Khoka: Exploring the use of distributed 

ledger technology for interbank payments settlement in South Africa’ (South 

African Reserve Bank, 2020). 
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98 Marcel Kahan, ‘Some Problems with Stock Exchange-Based Securities 

Regulation’ [1997] 83 Virginia Law Review 7, 1510. 
99 ibid 1510. 
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If there are multiple exchanges (decentralized and traditional centralized) in a 

jurisdiction, then it is submitted that the competition between the markets would 

force the regulatory structures to create more investor-friendly rules. This is 

because the stock exchange in a competitive environment would likely create 

more sophisticated rules to attract more investors, but they would lack the 

enforcement power that state-backed securities regulators are vested with.100 

Therefore, it can be argued that the rule-making power with respect to the stock 

exchanges in specific should be left with the exchanges, while the power to create 

and enforce rules for the capital market in general should be left with the securities 

regulators. This is because stock exchanges are private organizations and they are 

less likely to enforce rules, so as to maintain the public image that their rules are 

not contravened.101 Overall, the regulatory structure should be such that the 

regulators work with the various parties involved in the capital market, so as to 

enable a bottom-up regulatory approach as opposed to the top-down rule enforcing 

approach. 

4. GEOGRAPHICAL IMPLICATIONS 

Apart from the benefits that accrue to investors and the capital market in general, 

a decentralized ledger-based stock exchange could have a positive impact on the 

investments going into firms that are located away from the financial centres of a 

nation. Klagge and Martin have written about the geographical implications of 

having several smaller capital markets in areas that are located in the peripheral 

regions within a country.102 While this paper was written with regards to the 

establishment of physical exchanges, the overall aim is to decentralize the capital 

market so as to ensure a more even economic development throughout a country. 

The same argument can be extended to the scope of this paper, since the 

decentralized stock exchange would not be situated in a single geographical 

location, but, rather would exist in a distributed form. The various market 

participants can access the decentralized market as long as they have access to the 

internet. 
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It has been observed that the neutral assumption in investment is that the financial 

markets would ensure the perfect allocation of capital, so that profitable projects 

would get access to such capital without regard to the physical location of these 

projects.103 However, the prevalent centralized capital market shifts reality away 

from this neutral assumption. This is because exchange is not simultaneous, due 

to the slower back-end processes involved post trade.104 This causes investors to 

finance companies based on the promise that their projects would be profitable in 

the future. This promise is based on information that the investor may collect from 

the company, which would enable them to evaluate the likelihood of profit.105 The 

influence of geography begins with the reliance on information. It was observed 

that information gathering is spatially sensitive, and thus information is generally 

considered to be trustworthy if the company is located in close proximity to the 

investors.106 Since this information is short term and sparse, it was observed that 

investors generally prefer information from firms located at the financial centre, 

as opposed to those firms located in peripheral regions.107 

Such a situation would cause investors to have a bias towards companies located 

in the financial centre, thereby causing very little intra-national competition with 

regards to peripheral regions.108 The imperfections caused by asymmetric 

information, agency and uncertainty, all of which are influenced by the centralized 

capital market, shifts the relationship between finance and the economy in a non-

neutral way.109 

Most economies around the world have very geographically centralized financial 

systems, and the result of this is that it is difficult for companies located in 

peripheral regions to gain access to capital.110 It was suggested that physical small 

regional financial centres would fulfil a complementary function by focusing on 

the companies and the investors that have largely been neglected by the financial 
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centres.111 This is to prevent a shortage of equity for SMEs located in these 

peripheral regions.112 Ensuring that capital is available to firms away from the 

financial centre would address the current situation where companies located 

within the centre have a distinct market advantage over the other companies. 

Transaction costs can also isolate the firms in the peripheral regions attempting to 

access capital through the equity markets. This is because investors are spending 

money beyond the actual investment amount, and they are more likely to invest in 

firms with readily available information, which are perceived as safer investments 

than those that are located away from the centre.113 

A decentralized stock market may address the spatially sensitive nature of the 

information provided. If securities regulators mandate companies to provide their 

disclosures in the blockchain, it would lead to a market where investors have 

accurate information about the company readily available to them, without the 

need to rely on geography to influence their decision. Further, since the settlement 

happens instantaneously, the investment decisions would not be influenced by 

short-term information regarding future promises. This would address the spatially 

sensitive characteristic of information gathering that was observed in the present 

system. The companies also have the option to disclose further information to the 

investors (beyond what is required by law) to improve transparency and attract 

more investments. Further, the significant reduction in the transaction costs would 

influence investors to diversify their portfolios and invest in companies that are 

located away from the financial centre. 

In the United Kingdom, there was a system of local exchanges and this led to a 

situation where firms located near these local exchanges were able to relay 

information at a wider access for investors located in London as well.114 A similar 

situation can be achieved with a decentralized system coexisting with the present 

centralized system, where firms located in the peripheral regions would be able to 

 
111 ibid 389. 
112 ibid 390. 
113 ibid 394-395. 
114 ibid 397. 



237 

[Vol. VIII]            THE BRISTOL LAW REVIEW 

 
 

relay information on the blockchain to the investing public residing near the 

financial centre. 

Klagge and Martin have observed that the presence of local institutions would 

enable local investors to exploit the benefits of being in close proximity to the 

local firms.115 However, this result would not follow the adoption of a distributed 

and decentralized stock exchange. Instead, it would lead to the death of geography 

within a national capital market. No investor or firm would get a distinct market 

advantage by virtue of their location. The only determining factor with respect to 

financing companies would be the profitability of the projects the company 

undertakes. Such an outcome would bring the financial system back to the neutral 

assumption that Klagge and Martin have enunciated. If more capital is available 

to firms located away from the financial centre, it would lead to better local 

economic development, rather than the concentration of development at the 

financial centre. 

This result can be achieved only if transaction costs are reduced and if information 

is freely and readily available to all investors, both of which can be achieved by 

incorporating a stock exchange based on distributed ledger technology. 

5. EFFECT ON DAY TRADING 

The rise of the internet during the start of the 21st century led to an increasing 

number of retail investors participating in day trading, which was once considered 

the exclusive domain of professional traders.116 Day trading is a form of trading 

where an investor buys and sells security within a single trading day to profit from 

intra-day market volatility, rather than relying on gradual profits from holding 

long-term securities.117 Day trading has a benefit for the stock market by virtue of 

a large number of investors putting in money in the market, thereby increasing 

liquidity.118 There have been concerns that day traders increase the volatility in 
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equity markets, thereby scaring off long-term investors.119 However, studies have 

shown that this effect is apparent only when day traders follow a common strategy 

as a reaction to a common indicator.120 This situation is rare since most day traders 

usually employ short term contrarian strategies, as opposed to momentum 

strategies.121 In any case, the increase in return volatility due to the common 

strategies tends to dissipate within an hour of the actual trades.122 

Despite the increase in day traders in the stock market across jurisdictions, it 

appears that the number and frequency of day trades in stock markets are far less 

than futures markets in certain jurisdictions. For instance, in Korea, the KOSPI 

200 futures market attracts far more day traders than the Korea Exchange due to 

the high market liquidity and low transaction costs.123 Owing to the fact that day 

traders trade in a relatively high frequency (more trades per day), the transaction 

costs would be higher than the costs for long-term investors.124 It has been shown 

that the daily average return for day traders in the Korea Exchange is -0.39% and 

this number further goes down to -0.81% when trading fees are included.125 Even 

if day traders make incremental profits through trading on a daily basis, these 

profits are offset by the large trading costs and the day trader would ultimately 

incur a loss. It has been shown that even if minimum transaction costs are 

assumed, day traders engaging in large volume and frequent day trades are likely 

to face loss in the long run.126 

A decentralized ledger-based stock exchange will allow day traders to directly 

trade in the securities within the stock market, without having to go through a 

broker dealer. This would bring down the transaction costs significantly, since the 

only fees to be paid are mining fees. This will increase the number of day traders 
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within a stock exchange, as shown in the example of the KOSPI 200 futures 

market. 

It is noted that the increase in the number of day traders would bring in 

corresponding benefits to the equity market. The Electronic Traders Association 

believes that investors would benefit from day traders by virtue of the increased 

liquidity that they bring, due to their frequent trades in the equity market.127 This 

phenomenon is cyclical, since the increase in liquidity would bring in more day 

traders since day traders, who prefer more liquid stocks.128 It has also been shown 

that day traders prefer liquid stocks because they are less likely to suffer from 

information asymmetry, when compared to less liquid stocks.129 The incorporation 

of a decentralized ledger technology-based stock exchange would reduce the 

effects of information asymmetry, which would open up less liquid stocks for day 

traders, thereby further increasing the liquidity in the equity market. 

To conclude, a decentralized blockchain based stock market would reduce 

transaction costs drastically, which would reduce the risk of loss that most day 

traders face in the present centralized system. This would incentivize more retail 

investors to engage in day trading, which would increase the liquidity in the stock 

market. On the other hand, it would also retain long-term investors as the volatility 

of the stock market would not be adversely affected.    

6. THE POSSIBILITY OF A GLOBAL STOCK 

EXCHANGE 

With the deployment of a truly distributed and decentralized stock exchange, the 

various economies can start opening up and make use of the existing global 

cyberspace to create a global stock exchange. This would allow investors from 

across the world to invest in companies from other jurisdictions without having to 

incur high transaction costs. The global stock exchange could either be created 

from scratch, or it could, more realistically, be created by merging various existing 

national decentralized stock exchanges. This would allow the nations to 
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experiment with the technology to see if it is able to function smoothly within the 

national boundaries before opening it up to the international market. Alternatively, 

countries can establish stronger economic relations by unifying stock exchanges, 

similar to the Stock Connect that linked the Shanghai Stock Exchange and the 

Hong Kong Stock Exchange.130 Upon connecting various stock exchanges, the 

global stock exchange can be achieved in different phases involving the 

connection of unified stock markets into a single global stock exchange.  

There have been various efforts to merge major stock exchanges across the world 

to create a larger stock exchange that can open companies up to a larger pool of 

investors. The NYSE-Euronext merger was proposed to cut the extra costs 

required for international investing and to provide an opportunity for those 

investors who were looking to diversify their investment portfolio by investing in 

foreign companies.131 Further, there is also the added benefit of having a 24-hour 

stock market, since the trading hours are spread across the time zones. 

Many corporations view acquisition by a foreign company as a legitimate 

corporate strategy that is designed to focus capital and management on sectors that 

provide the greatest competence.132 This is the reason why there are a large number 

of international mergers and acquisitions that took place even during the COVID-

19 pandemic.133 A global decentralized stock exchange would help facilitate 
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international acquisitions by reducing transaction costs and making information 

more readily available to acquirers.  

A. Legal considerations for a global stock exchange 

While these benefits are apparent, it would be appropriate to consider the various 

legal and regulatory hurdles that one must consider when integrating various 

national markets into a single global stock market. Jerome Powell, the Chairperson 

of the Federal Reserve of the United States, noted that a standardized and 

interoperable application of decentralized ledger technology would require the 

cooperation of actors across jurisdictions, in order to ascertain how domestic laws 

would apply in such situations.134 Questions of the jurisdiction of courts and the 

application of national laws would be of paramount importance in the event of a 

dispute or a violation of regulatory norms. 

Jurisdiction is a concept based on geographical boundaries. National courts have 

jurisdiction over actions that take place and the actors that are present within their 

geographical jurisdiction.135 The issue with respect to decentralized technologies 

arises in that it is not jurisdiction specific, but rather exists intangibly across 

national boundaries. In this way, it is similar to the existing internet. Thus, it would 

be appropriate to see how national courts have adjudicated on matters that take 

place in cyberspace, to see how jurisdiction will be affected if a global stock 

market is deployed. 

With regards to regulation over the internet, it is acknowledged that cyberspace is 

not jurisdiction specific and hence it cannot be regulated by a single national 

jurisdiction. However, actors within the cyberspace are physically located within 

national jurisdictions, and thus the regulations can be directed towards these 

actors.136 Similarly, courts and regulators have to take note of the locus of activity 

to see if they have jurisdiction over an investor or a listed company that is 

participating in the global stock exchange.137  
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Beyond the question of geographical presence, courts must consider questions 

related to the extent of participation of an actor within the stock exchange. In Zippo 

Manufacturing Co. v. Zippo Dot Com, Inc., the US Court had adopted a “sliding 

scale” test to determine if the court has jurisdiction over a non-resident website 

that had a consumer base within the jurisdiction of the court.138 Under this test, the 

likelihood that jurisdiction can be established is directly proportional to the nature 

and quality of the commercial activity that entity conducts over the internet.139 

This is based on a three-pronged test, where: (1) the non-resident must have 

minimum contacts with the forum state, (2) the claim asserted must raise out of 

one of these contacts, and (3) the exercise of jurisdiction must be reasonable.140 

A similar test can be adopted in the global decentralized stock exchange. For 

instance, if a company is incorporated in Singapore and lists its stock in the 

decentralized stock exchange, then if a minimum number of Indian investors 

decide to invest in the company and a dispute arises with respect to one of these 

investments, then the jurisdiction of Indian Courts can be attracted. 

The author recognizes the issue with adopting this principle, since it arises from a 

domestic court and each jurisdiction would need to have a similar position in law 

to ensure uniformity across the entire global stock market. The solution to this 

problem is for the various nations to come together and agree on a uniform 

regulatory framework that can apply across jurisdictions. This can be similar in 

form to the European Union’s Market Abuse Regulation,141 which is a uniform 

regulatory framework that applies across the entire union. This Regulation 

contains a set of rules that are applicable across the Union, since the Members 

have the common objective of enhancing investor protection and confidence in 

the markets.142 The EU Market Abuse Regulations ensures that liability can be 

conferred for violations, necessarily giving recognition to the various legal 
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mechanisms in the Member States.143 Further, it was recognized that market abuse 

may take place across jurisdictions and thus the competent authorities should 

cooperate and exchange information on market abuse with each other and with the 

ESMA.144 This regime will ensure that investigations would be coordinated across 

the union. If a similar global market regulation is adopted revolving around 

common objectives, cooperation and the recognition of domestic legal systems, it 

would create a securities law regime that would operate uniformly and 

consistently across nations. This would sidestep the jurisdictional hurdles that 

courts and regulators may face in the event of a contravention or a dispute.  

It is worth noting the attempted merger of the NYSE Euronext-Deutsche Borse 

Group, which was an effort to create a single international derivatives market.145 

Unfortunately, this merger was blocked by the European Commission, since the 

merged entity would result in the combined market share of the individual 

exchanges, which was already significant pre-merger.146 Proponents of the merger 

believed that the actual market was intended to be global, and not specifically 

European.147 It is submitted that if the decentralized global exchange is created by 

the merging of existing national decentralized stock exchanges, then a similar 

hurdle may arise for the proposed architecture. However, it should be noted that 

in the NYSE Euronext-DB merger, both entities already had a significant market 

share in the European derivatives market. A global decentralized exchange would 

involve mergers of many decentralized exchanges that possibly have no market 

share in other countries, thereby merely acting as a bridge between investors 

staying in different jurisdictions. Due to the dissimilarity in circumstance for both 

these cases, it is unlikely that such a merger would be blocked on the grounds of 

competition concerns. 
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B. Effect on home bias 

The implementation of a decentralized global stock exchange could have an 

influence over the average investor’s investment portfolio as well. A study of the 

integration of the Euronext market indicated the influence a transnational stock 

exchange may have on the decisions of the average investor.148 The study 

identifies a phenomenon called “home bias” by virtue of which investors tend to 

overinvest in domestic securities and underinvest in foreign securities.149 It was 

believed that there are two reasons for this: (1) high transaction costs in 

international investments (transaction cost hypothesis), and (2) the lack of reliable 

information regarding foreign companies (information cost hypothesis).150 It was 

earlier suggested that the general costs for foreign investments far outweighs the 

potential benefits in diversification of the investment portfolio.151 It is generally 

believed that the optimal proportion of domestic assets in an investor’s portfolio 

should approximately be equal to the share of the domestic market in the global 

market capitalization.152 The home bias problem shifts away from this optimal 

proportion. 

The empirical evidence from the Euronext merger provided an opportunity for 

scholars to test the transaction cost and information cost hypotheses. With regards 

to transaction costs, the cost to invest in a foreign stock in the European Union 

before the Euronext merger was around six times more than purchasing domestic 

stock.153 This was due to the fragmentation across the stock markets in Europe.154 

At the time, it was believed that the Euronext merger would reduce home bias by 

addressing the issue of high transaction costs.155 A similar result can be achieved 
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through a distributed global stock exchange, since the markets are integrated and 

the trading would take place in a peer-to-peer manner, without paying commission 

to the various intermediaries. 

With regards to the information cost hypothesis, the Euronext created two market 

segments where firms could make the choice of pre-committing to enhanced 

financial reporting.156 This way, the investors would have access to better quality 

of information regarding companies in other jurisdictions, thereby reducing the 

information disadvantage that foreign investors had relative to the domestic 

investors.157 The firms that pre-committed to the enhanced disclosures were called 

“segment firms”, while those that chose to continue with the existing disclosure 

norms were termed as “non-segment firms”.158 A similar form of disclosure 

regime can be employed in the blockchain. Companies can be mandated to make 

the basic disclosures for listing within the blockchain, and they should also be 

encouraged to pre-commit themselves to an enhanced form of disclosure, to 

reduce information costs for potential foreign investors. The worldwide ledger 

would make such information freely accessible to both regulators and the 

investing public, thereby reducing information costs for all market participants.159 

The conclusion based on the empirical data indicated that the integration of 

Euronext led to enhanced foreign investment in segment firms listed in Euronext, 

but not non-segment firms.160 This means that reducing the trading costs did not 

make foreign firms more attractive to foreign investors, but rather the enhanced 

disclosures made information more accessible, thereby encouraging investors to 

diversify their portfolio.161 This conclusion makes it evident that the benefits of 

lower transaction costs are limited to making trading accessible to the average 

retail investor and to enhance day trading. The reduction in transaction cost does 

not influence foreign investment as much as the reduction in information costs. 

This data could enable those firms that are looking to gain foreign investors to pre-

commit themselves to enhanced disclosure norms, while those firms that want to 
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maintain domestic shareholding can choose to continue with the existing 

disclosure norms. With the execution of a distributed and decentralized stock 

market at the global scale, the investment portfolio of the average investor would 

move closer to the optimal proportion discussed earlier. 

                                CONCLUSION 

If there is one objective truth about the financial systems across the world, it is 

that the system will always find a way to adapt to a crisis. This is especially true 

if the crisis is caused due to the exploitation of the shortcomings of the system 

itself. The Robinhood incident in early 2021 serves as a reminder that the present 

centralized financial structures can be abused to the detriment of the individual 

retail investors. 

The movement towards decentralization of the economy, initiated by Nakamoto’s 

Bitcoin architecture, is one that aims to address the issues related to the 

centralization of institutions such as banks. The blockchain architecture (on which 

Bitcoin is based) has a variety of applications, one of which could revolutionize 

retail trading by ensuring that the stock market is characterized as a level playing 

field. The inherent structural issues, such as prohibitively high transaction costs 

and information asymmetry, made participating in the stock market an 

inaccessible pursuit for many. The application of blockchain technology in the 

stock market would make stock trading an increasingly democratic process. 

Further, the merging of various decentralized markets into a single integrated 

global trading platform would also globalize trading, all the while removing 

inefficiencies that cost market participants time and money. 

While the benefits of this technology are sufficiently clear based on the 

experiments and the wide range of literature on this subject, there are practical 

considerations that need to be taken into account. The implementation of this 

technology should be in line with the various securities regulations across the 

world, and it should be deployed in a phase-based manner. The decentralized stock 

market should not supplant the existing centralized structures but should 

supplement them by enabling more robust rule making through competition. 

Finally, this technology would require the cooperation of all the economies of the 

world to ensure that there is a uniform and consistent set of applicable rules, and 
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to ensure that cross-border market abuse is dealt with in a cooperative and efficient 

manner. 

FUTURE ISSUES THAT REQUIRE CONSIDERATION 

Through this paper, the author attempts to engage with the technological and legal 

hurdles associated with the implementation of a decentralized blockchain based 

stock exchange in the national and international scale. However, there are still 

some issues that require the careful consideration of experts in the field. 

The first major hurdle is the creation of a stable and efficient infrastructure at a 

national scale that can accommodate large volumes of trading. If a decentralized 

stock exchange is to compete with the traditional centralized exchanges, then it is 

imperative for the architecture to be able to facilitate high-volume trading without 

compromising investor safety. The deployment of the architecture at a national 

scale would require the inputs of experts in the field of blockchain technology. 

The phases of the infrastructure’s implementation and its regular testing 

throughout should be overseen by national governments. Furthermore, the 

regulators should ensure that there are strict and efficient rules to address the 

potential increased scope of fraud in the decentralized stock market. 

The second issue is that of investor education. The traditional stock markets have 

existed for hundreds of years and more conservative investors are less likely to 

trust a totally automated system. To ensure the success of the system, governments 

must conduct widespread investor education schemes to make current and future 

investors aware of the benefits of a decentralized stock exchange. Finally, nations 

must come up with a uniform legal framework to tackle regulatory hurdles and 

handle dispute resolution in the global setting. 
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ABSTRACT 

 

Rustic praedial servitudes constitute the foundation of this essay; notwithstanding, 

I focus my discussion on the questions raised through the exegesis of texts from 

Ulpianus and Paulus – D.8.3.5.1 and D.8.3.6.pr, respectively. I dedicate this essay 

to exploring why the Romans were keen to delimit the subsistence of rustic 

praedial servitudes. I present and probe three arguments and conclude that the 

scope of servitudes was delimited to reassert traditional neighbourly values. 
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INTRODUCTION 

Servitutes are rights in rem “inseparably and perpetually” attached to one piece of 

land (praedium dominans) and exercisable against another (praedium serviens).1 

Buckland identifies their general characteristics:2 Servitudes could not impose 

active duties;3 an individual could not have a servitude on his land;4 a servitude 

must be so exercised to cause minimal inconvenience;5 and, being incorporeal (res 

incorporales),6 could not be possessed. In the Digest, servitudes are divided into 

two categories: praedial – those servitudes granted in favour of land – and personal 

– those granted to favour an individual.7 (Although, some academics accept this 

division with hesitation,8 while others refuse it altogether.)9 

Moreover, praedial servitudes themselves were of two classes: urban and rustic.10 

The principle      distinction remains disputed. However, Johnston’s view – that it 

turned on whether the praedium dominans was used for urban or rural purposes11 

– appears to be commonly accepted.12 Rustic praedial servitudes constitute the 

 

* LLB, University of Bristol.    
1 David E L Johnston, Roman Law in Context (Cambridge UP 1999) 69.  
2 William W Buckland, A Text-book of Roman Law from Augustus to Justinian 

(revised by Peter Stein, 3rd edn, Cambridge UP 1963) 259-60.  
3 D.8.1.15.1 (Pomponius, On Sabinus, Book XXXV); Servitus infaciendo 

consistere non potest.  
4 D.8.2.26 (Paulus, On Sabinus, Book XV); D.8.6.1 (Gaius, On the Provincial 

Edict, Book VII); Nulli res sua servit.  
5 D.8.1.9 (Celsus, Digest, Book V); Servitus civiliter exercenda est. 
6 Justinian, Inst, 2.2.3.  
7 D.8.1.1 (Marcianus, Rules, Book III).  
8 William W Buckland, ‘The Conception of Usufruct in Classical Law’ (1927) 

43 L.Q.R. 326, 326-7. 
9 Kopel K Kagan, ‘Nature of Servitudes and the Association of Usufruct with 

Them’ (1947) 22 Tul.L.Rev. 94, 98.  
10 Justinian, Inst, 2.2.3. 
11 David E L Johnston, Roman Law in Context (Cambridge UP 1999) 70. 
12 William W Buckland and Arnold D McNair, Roman Law and Common Law: 

A Comparison in Outline (Cambridge UP 1952) 134. 
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foundation of this essay. Notwithstanding, I focus my discussion on the questions 

raised by the texts from the Roman jurists Ulpianus and Paulus, for they offer 

insights into the character of servitudes that are ostensibly at odds with the 

orthodox understanding of Roman law.13   

Ulpianus, reflecting on an earlier jurist’s text, opined that an individual who did 

not own an “adjacent” estate could not create a rustic praedial servitude on 

another’s land,14 and certainly not “for a greater amount than the requirements” of 

his estate.15 Paulus’ text illustrates Neratius’ opinion: a servitude cannot be created 

whereby a man is entitled to dig up more clay than is required to produce the 

“containers used to carry away the produce of his farm”.16      Scholar of Roman 

Law, De Ligt, writes that the “rationale behind” these views was the “purely 

juridical consideration” that a servitude cannot be created unless its subsistence 

requirements are fulfilled.17 These subsistence requirements, namely vicinitas 

(ownership of an “adjacent” estate)18 and utilitas fundi (usefulness for the 

praedium dominans)19, are corollary to the principles identified by Buckland20. 

Applying these subsistence requirements delimited the scope for the creation of 

servitudes. De Ligt proposes that such delimitations were a manifest of 

 
13 D.8.3.5.1 (Ulpianus,  On the Edict, Book XVII; D.8.3.6.pr (Paulus, On 

Plautius, Book XV). 
14 D.8.3.5.1 (Ulpianus, On the Edict, Book XVII), Alan Watson (eds) 

(Philadelphia: University of Pennsylvania Press 1985).  
15 D.8.3.5.1 (Ulpianus, On the Edict, Book XVII), Samuel P Scott (eds) 

(Cincinnati: The Central Trust Company 1932). 
16 D.8.3.6.pr (Paulus, On Plautius, Book XV), Alan Watson (eds) (Philadelphia: 

University of Pennsylvania Press 1985). 
17 Luuk de Ligt, ‘Law-Making and Economic Change During the Republic and 

Early Empire’ in Giuseppe Dari-Mattiacci and Dennis P Kehoe (eds), Roman 

Law and Economics: Institutions and Organisations Volume I (Oxford UP 2020) 

103. 
18 D.8.2.26 (Paulus, On Sabinus, Book XV); D.8.6.1 (Gaius, On the Provincial 

Edict, Book VII).  
19 D.8.1.9 (Celsus, Digest, Book V); Servitus civiliter exercenda est. 
20 William W Buckland, A Text-book of Roman Law from Augustus to Justinian 

(revised by Peter Stein, 3rd edn, Cambridge UP 1963) 259-60.  
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“understandable reluctance” on the part of the jurists.21 However, I am unable to 

acquiesce with De Ligt’s assessment.  

Moreover, Paulus also observes that, should a man wish to dig up more clay than 

is required by the needs of his estate, a different iura in rem is available to him – 

usufruct – the right to use and profit from another’s land.22 This extract, considered 

in isolation, presents usufructs as a supplementary institution: It is of value to 

individuals who desire a limited iura in re aliena (rights in another’s property), 

which cannot be the subject of servitudes, because they intend to exercise it for 

economic gain.23 This view appears incongruous with the perception of usufructs 

as primarily alimentary.24  

I dedicate this essay to grapple with these issues of confused motive and ostensible 

incongruity. I do so through the following enquiry: why were the Romans keen to 

delimit the subsistence of rustic praedial servitudes?  It will be considered whether 

regulations were instituted to (1) preserve the contents of ownership; (2) prevent 

dual enrichment; or (3) reinstitute customary values.  

PROTECTION OF OWNERSHIP 

Early Roman law recognised certain “limited real rights”.25 However, they 

operated within a regime where ownership was a “factual…rather than legal 

 
21 Luuk de Ligt, ‘Law-Making and Economic Change During the Republic and 

Early Empire’ in Giuseppe Dari-Mattiacci and Dennis P Kehoe (eds), Roman 

Law and Economics: Institutions and Organisations Volume I (Oxford UP 2020) 

103. 
22 D.8.3.6.pr (Paulus, On Plautius, Book XV), Alan Watson (eds) (Philadelphia: 

University of Pennsylvania Press 1985). 
23 D.8.3.6.pr (Paulus, On Plautius, Book XV).  
24 John A Crooke, Law and Life of Rome, 90 B.C. – A.D. 212 (first published 

1967, Cornell UP 1984) 152.  
25 Paul J Du Plessis, ‘Property’ in David Johnston (eds), The Cambridge 

Companion to Roman Law (Cambridge UP 2015) 186-7. 
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concept”26. More specifically, ownership was “connatural” with the “full 

enjoyment” of property.27 Consequently, these rights could only be acquired 

through contracts of pledge (pignus),28 or mancipatio fiduciae causa (a 

“cumbersome” instrument whereby the owner limited his ownership to “given 

contexts”).29 Therefore, in practice, ownership was the sole means of securing the 

“power of enjoyment” over property.30 However, this early conception of 

ownership underwent developments during the Republic.31 By the first century 

B.C., mancipium had evolved into dominium ‘ex iure Quiritium’.32 Where 

mancipium had expressed ownership through “factual control”, dominium was a 

“right” “independent of physical control”.33 Scholar of Roman law, Colognesi, 

considers this achievement crucial for the legal development of iura in re aliena 

(rights in another’s property).34 He contends that the development of dominium 

 
26 Paul J Du Plessis, ‘Property’ in David Johnston (eds), The Cambridge 

Companion to Roman Law (Cambridge UP 2015) 184.   
27 Luigi C Colognesi, ‘Ownership and Power in Roman Law’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 528. 
28 Paul J Du Plessis, ‘Property’ in David Johnston (eds), The Cambridge 

Companion to Roman Law (Cambridge UP 2015) 186.  
29 Luigi C Colognesi, ‘Ownership and Power in Roman Law’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 528.  
30 Luigi C Colognesi, ‘Ownership and Power in Roman Law’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 528. 
31 Paul J Du Plessis, ‘Property’ in David Johnston (eds), The Cambridge 

Companion to Roman Law (Cambridge UP 2015) 186-7. 
32 Paul J Du Plessis, ‘Property’ in David Johnston (eds), The Cambridge 

Companion to Roman Law (Cambridge UP 2015) 187.  
33 Luigi C Colognesi, ‘Ownership and Power in Roman Law’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 527.  
34 Luigi C Colognesi, ‘Ownership and Power in Roman Law’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 528. 
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affected a division of the “unitary concept” of ownership. This allowed “certain 

entitlements” from the dominium to be “hived off” to a person other than the 

owner.35 As opposed to their early counterparts this class of circumscribed rights 

were adopted into the ius civile, and benefitted from the protection of civil-law 

actions. They were (in the truest sense) ‘real’ rights over another’s property.36   

This expository overview informs our understanding of how Colognesi 

conceptualised the relationship between servitudes and dominium (the Roman 

concept for the total ownership and control of property). He alludes to a parasitic 

relationship: servitudes were rights “forming part of a dominium”, 37 but “hived 

off” to someone other than the dominus.38 They were a burden on dominium. Gaius 

appears to support this conclusion.39 He observes that, while urban servitudes 

could be “lost by want of use” (like rustic servitudes),40 mere non-use would not 

suffice.41 The owner of the praedium serviens must have done something 

inconsistent with the servitude.42 He presents termination as the servient owner 

acquiring “freedom” from servitude.43 The conception of servitudes constituting a 

burden on the dominium of the servient owner is implicit in his language. An 

 
35 Luigi C Colognesi, ‘Ownership and Power in Roman Law’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 529.  
36 Luigi C Colognesi, ‘Ownership and Power in Roman Law’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 529. 
37 William W Buckland, A Text-book of Roman Law from Augustus to Justinian 

(revised by Peter Stein, 3rd edn, Cambridge UP 1963) 258.  
38 Luigi C Colognesi, ‘Ownership and Power in Roman Law’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 529. 
39 D.8.2.6 (Gaius, On the Provincial Edict, Book VII).  
40 Justinian, Code, 3.34.13 (The Emperor Justinian to John, Praetorian Prefect).  
41 D.8.2.6 (Gaius, On the Provincial Edict, Book VII). 
42 D.8.2.6 (Gaius, On the Provincial Edict, Book VII). 
43 D.8.2.6 (Gaius, On the Provincial Edict, Book VII).  
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extract from Paulus also imbues termination with similar tones of freedom 

acquisition, further corroborating Colognesi’s understanding.44  

On this conceptual basis, Colognesi builds his argument as to why the Romans 

delimited the scope of servitudes. He contends that ownership was a “keystone” 

of the entire “Roman social framework”.45 The “absolute freedom” to make 

“independent choices” regarding the use and alienation of property was central to 

the authority of the paterfamilia – the male head of a Roman household.46 

Furthermore, land ownership was also directly linked to an individual’s caput and 

political power.47 Within this social nexus, servitudes would have posed a 

problem: while advantageous economically,48 unregulated, they risked stripping 

the “content of ownership” “to [virtually] nothing”.49 Preservation of the strict 

hierarchical structure would undoubtedly have been in the interest of the social 

elites,50 and any institution which threatened to undermine or circumscribe this 

culture would have been viewed with hostility.51 This concern, therefore, appears 

 
44 D.8.6.18.1 (Paulus, On Sabinus, Book XV).  
45 Luigi C Colognesi, ‘Ownership and Power in Roman Law’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 524.  
46 Luigi C Colognesi, ‘Ownership and Power in Roman Law’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 524. 
47 Peter Garnsey, ‘Urban Property Investment’ in Moses I. Finley (eds), Studies 

in Roman Property (Cambridge UP 1976) 124.  
48 Richard A Epstein, ‘The Economic Structure of Roman Property Law’ in Paul 

J. du Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman 

Law and Society (Oxford UP 2016) 517, 521.  
49 David E L Johnston, Roman Law in Context (Cambridge UP 1999 70.  
50 Kopel Kagan, ‘Nature of Servitudes and the Association of Usufruct with 

Them’ (1947) 22 Tul.L.Rev 94, 103. 
51 Tristan S Taylor, ‘Social Status and Legal Privilege’ in Paul J. du Plessis, 

Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law and 

Society (Oxford UP 2016) 349, 351, and 356. 
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to be why the Romans were keen to delimit the scope of servitudes. The imposition 

of subsistence requirements (particularly utilis fundi) thus appears logical. 

However, Buckland challenges the presupposition upon which Colognesi’s 

argument rests. He argues that servitudes were “independent bodies of rights 

which existed without reference” to dominium.52  

Buckland substantiates his assertion, firstly, by observing that “nowhere” in the 

Digest are servitudes “spoken of as burdens on ownership”.53 On the contrary, a 

text from Celsus54 depicts them as “qualities of the fundus” – burdens on land. 55 

This extract is difficult to reconcile with Gaius’ (discussed above).56 However, 

Celsus’ text corresponds to the Digest title concerned with the “significance of 

terms” – a section intended to assist in the interpretation of the Digest.57 

Furthermore, in the same extract, Gaius      illustrates the operation of usucapio 

libertatis, as it applies to a “house [which] is burdened with a servitude” (my 

emphasis).58 These factors certainly corroborate Buckland’s observation. It is my 

opinion that the inconsistency found in Gaius’ text is the result of interpolation or 

mistranslation.  

Secondly, Buckland assesses the effect of abandonment of the praedium serviens 

on praedial servitudes.59 He contends that when a dominus abandons his land, he 

 
52 William W Buckland, ‘The Conception of Servitude in Roman Law’ (1928) 44 

L.Q.Rev 426, 428.  
53 William W Buckland, ‘The Conception of Servitude in Roman Law’ (1928) 44 

L.Q.Rev 426, 428. 
54 D.50.16.86 (Celsus, Digest, Book V).  
55 William W Buckland, ‘The Conception of Servitude in Roman Law’ (1928) 44 

L.Q.Rev 426, 428. 
56 D.8.2.6 (Gaius, On the Provincial Edict, Book VII). 
57 D.50.16 Samuel P Scott (eds) (Cincinnati: The Central Trust Company 1932). 
58 D.8.2.6 (Gaius, On the Provincial Edict, Book VII), Alan Watson (eds) 

(Philadelphia: University of Pennsylvania Press 1985).  
59 William W Buckland, ‘The Conception of Servitude in Roman Law’ (1928) 44 

L.Q.Rev 426, 430.  
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simply “destroys” his “relation to it”.60 More specifically, the land has not been 

“withdrawn from commerce”, it has “merely become subjectlos”.61 Consequently, 

all that is required      to “bring [the servitude] back to life” is a “new owner”.62 

This also appears to be the opinion of Ulpianus.63 Upon discussing a dominus’ 

liability under a servitude oneris farendi, he observes Labeo’s opinion: “this 

servitude is not attached to the person, but to the property, hence the owner is at 

liberty to abandon the bill property”.64  

Considered together, Buckland’s arguments make Colognesi’s conceptualisation 

untenable: servitudes could not have been a burden on dominium – they were a 

burden on the land. Therefore, the argument that the scope of servitudes was 

delimited to prevent the erosion of ownership cannot be sustained.  

AVOIDING DUAL ENRICHMENT 

Usufructs were rights to “use” and “enjoy” another’s property.65 They appear to 

have risen to prominence during the Republic, when marriage cum manu (where 

the wife was released from her father’s control and thrust into the groom’s family) 

became increasingly uncommon.66 This popularised efforts to ensure “economic 

protection” of the wife without “impoverishing the children” if the husband died 

first.67 Hence, a usufruct over property was typically acquired by a widow through 

 
60 William W Buckland, ‘The Conception of Servitude in Roman Law’ (1928) 44 

L.Q.Rev 426, 430-1.  
61 William W Buckland, ‘The Conception of Servitude in Roman Law’ (1928) 44 

L.Q.Rev 426, 431.  
62 William W Buckland, ‘The Conception of Servitude in Roman Law’ (1928) 44 

L.Q.Rev 426, 431.  
63 D.8.5.6.2 (Ulpianus, On the Edict, Book XVII).  
64 D.8.5.6.2 (Ulpianus, On the Edict, Book XVII). 
65 D.7.1.1 (Paulus, On Vitellius, Book III).  
66 William W Buckland, A Text-book of Roman Law from Augustus to Justinian 

(revised by Peter Stein, 3rd edn, Cambridge UP 1963) 267.   
67 Luigi C Colognesi, ‘Ownership and Power in Roman Law’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 528. 
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legacy, while ownership was left to the children.68 Their primary purpose, 

therefore, was alimentary.69   

However, Buckland and McNair propose that by the Empire usufructs had become 

a “general legal institution” “divorced from their alimentary purpose”.70 It is not 

clear what the academics meant by “general legal institution”. However, as the 

term is used antithetically to “alimentary purpose”, they are likely suggesting that 

usufructs came to be utilised for commercial purposes and not just subsistence.  

Ulpian appears to support this proposition, as he reasoned that a usufructuary 

“can” “open stone quarries or chalks, or sand-pits” on the bequeathed property 

“himself”.71 This appears to be a departure from the early rule that a usufructuary’s 

freedom of use was limited to what the dominus “had been in the habit of doing”.72 

Moreover, a structural observation may also corroborate the view of Buckland and 

McNair. The Roman jurists developed a considerable amount of law to regulate 

the relationship between the usufructuary and the owner.73 Johnston suggests that 

this was because there were recurrent disputes about the precise scope of the 

usufructuary’s entitlement.74 It is unlikely that, had the purpose of usufructs 

remained primarily alimentary, disputes would have arisen in such numbers.  

Buckland and McNair’s proposition may, therefore, be employed to argue that the 

Roman’s delimited the scope of servitudes to prevent ‘dual enrichment’. To allow 

 
68 David E L Johnston, Roman Law in Context (Cambridge UP 1999 67.  
69 John A Crooke, Law and Life of Rome, 90 B.C. – A.D. 212 (first published 

1967, Cornell UP 1984) 152. 
70 William W Buckland and Arnold D McNair, Roman Law and Common Law: 

A Comparison in Outline (Cambridge UP 1952), 127.  
71 D.7.1.13.5 (Ulpianus, On Sabinus, Book VII).  
72 William W Buckland and Arnold D McNair, Roman Law and Common Law: 

A Comparison in Outline (Cambridge UP 1952), 129.  
73 Richard A Epstein, ‘The Economic Structure of Roman Property Law’ in Paul 

J. du Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman 

Law and Society (Oxford UP 2016) 519.   
74 David E L Johnston, Roman Law in Context (Cambridge UP 1999 67.  
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servitudes to subsist for an individual’s commercial benefit would be to broaden 

enrichment already catered to by usufructs.  

However, such an argument cannot be sustained because the proposition upon 

which it rests cannot be founded. In the first place, the mere presence of extensive 

rules is not evidence for increased disputes. Indeed, as suggested by Epstein, their 

presence may be attributed to wholly practical purposes. For instance, the 

prescription of “standardised general terms” to ensure clarity in a system which 

operated without a land registry.75 Secondly, the salience of the principle, that a 

usufructuary must not damage the substance of the bequeathed property,76 cannot 

be overlooked. Even Ulpian’s text (considered above) acknowledges its 

importance by presenting it as a caveat: a usufructuary is permitted to construct 

mines but only if “he does not use for that purpose any porting of the land required 

for something else”.77   

INSTITUTIONALISATION OF CUSTOMARY 

VALUES 

An extract from Cato presents the agricultural suburbium of early Rome as a 

community sustained by neighbourly cohesion. A few notable extracts may be 

identified: “Be a good neighbour”; “If you are popular in your neighbourhood” it 

will be “easier to secure extra hands”; “If you build, the neighbours will help 

you”.78 In such close-knit communities, neighbours tended to have “a shared 

 
75 Richard A Epstein, ‘The Economic Structure of Roman Property Law’ in Paul 

J. du Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman 

Law and Society (Oxford UP 2016) 517, 521.  
76 D.7.1.1 (Paulus, On Vitellius, Book III).  
77 D.7.1.13.5 (Ulpianus, On Sabinus, Book VII). 
78 Cato, De Agricultura in Cynthia J Bannon, ‘Servitudes for Water Use in the 

Roman “Suburbium”’ (2001) 50 Historia 34, 34. 
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interest” in the aggregate productivity.79 Bannon contends that it was these values 

that “generated and sustained” the “asymmetric” “system of servitudes”.80  

However, the substantial “influx of wealth” from the “provinces” affected great 

social and economic change.81 Firstly, the so-called “villa-economy” – an 

economy characterised by a significant increase in land investment and surplus 

production82 –  grew to prominence as the market for luxury goods developed.83 

Secondly, and as a consequence of the former, profit maximisation became the 

chief concern of the landed.84  

Bannon argues that this increased competition – heralded by the villa economy – 

in the “urban produce market” in turn led to “competition for water resources”. 

Owing a servitude of water soon came to be an “economic disadvantage”, and 

neighbours found themselves “competing” for the same water resources they had 

once shared.85 Within such a socio-economic climate, the close-knit communal 

 
79 Cynthia J Bannon, ‘Servitudes for Water Use in the Roman “Suburbium”’ 

(2001) 50 Historia 34, 37. 
80 Cynthia J Bannon, ‘Servitudes for Water Use in the Roman “Suburbium”’ 

(2001) 50 Historia 34, 36.  
81 Dennis P Kehoe, ‘Tenure of Land and Agricultural Regulation’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 647.  
82 Alessandro Launaro, ‘The Nature of the Villa Economy’ in Paul Erdkamp, 

Koenraad Verboven, and Arjan Zuiderhoek (eds), Ownership and Exploitation of 

Land and Natural Resources in the Roman World (Oxford UP 2015) 172.  
83 Dennis P Kehoe, ‘Tenure of Land and Agricultural Regulation’ in Paul J. du 

Plessis, Clifford Ando, and Kaius Tuori (eds), Oxford Handbook of Roman Law 

and Society (Oxford UP 2016) 647. 
84 Cynthia J Bannon, ‘Servitudes for Water Use in the Roman “Suburbium”’ 

(2001) 50 Historia 34, 36. 
85 Cynthia J Bannon, ‘Servitudes for Water Use in the Roman “Suburbium”’ 

(2001) 50 Historia 34, 36. 
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values      which had originally sustained      servitudes were impossible to preserve, 

and “neighbours were more likely to take their disputes to court”.86 

Bannon, therefore, argues that the legal system responded by “redefining” 

“traditional neighbourly values” in “legal institutions”.87 These redefinitions 

would have certainly instituted a “new sense of community”, albeit within a 

competitive market economy.88 It is upon this argument that I base my conclusion: 

the scope of servitudes was delimited to reassert traditional neighbourly values. 

This ensured stability within Roman society – a matter of chief concern for the 

Romans.  

CONCLUSION 
I presented three arguments based on the writings of four academics. I conclude, 

based on Bannon’s assessment, that the scope of servitudes was delimited to 

reassert traditional neighbourly values. This analysis has been fruitful to inform 

our views of the two issues raised by the extract from Ulpianus and Paulus.89 

Namely, whether the Roman delimitation of servitudes was a manifest of 

understandable reluctance” on the part of the jurists;90 and second, the apparent 

incongruity of the perception that usufructs were primarily alimentary. In relation 

to the first, while I was unable to acquiesce with De Ligt’s assessment at the outset, 

my conclusion has compelled me to capitulate: given the need to reinstitute 

neighbourly values, the reluctance of the jurists to expand the scope of servitudes 

does appear “understandable”.  However, in relation to the second, my position 

 
86 Cynthia J Bannon, ‘Servitudes for Water Use in the Roman “Suburbium”’ 

(2001) 50 Historia 34, 39. 
87 Cynthia J Bannon, ‘Servitudes for Water Use in the Roman “Suburbium”’ 

(2001) 50 Historia 34, 50.  
88 Cynthia J Bannon, ‘Servitudes for Water Use in the Roman “Suburbium”’ 

(2001) 50 Historia 34, 51.  
89 D.8.3.5.1 (Ulpianus,  On the Edict, Book XVII; D.8.3.6.pr (Paulus, On 

Plautius, Book XV). 
90 Luuk de Ligt, ‘Law-Making and Economic Change During the Republic and 

Early Empire’ in Giuseppe Dari-Mattiacci and Dennis P Kehoe (eds), Roman 

Law and Economics: Institutions and Organisations Volume I (Oxford UP 2020) 

103. 
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has not altered: the primary purpose of usufructs remained alimentary, and Paulus’ 

extract cannot be interpreted to mean otherwise.
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THE DERIVATIVE CLAIM 

15 YEARS ON: A 

QUAGMIRE OF 

INCAUTIOUS DICTA AND 

MEANINGLESS 

STATUTORY PROTECTION 

John Fentener van Vlissingen * 

 

INTRODUCTION 

Part 11 of the Companies Act 2006 has been characterised by its misguided criteria 

and incautious dicta. While the use of such modality may seem unforgiving, the 

codification of the derivative claim has failed to deliver upon its promise of 

reform1. Rather than protecting the fragility of shareholder investments while 

designing a culture of accountability and legitimacy, the statutory derivative claim 

has instead weaponised judicial scepticism, shielding it away from the tough 

questions posed by Foss v Harbottle.2 Today, on its 15th year anniversary, these 

issues are still ever present. 

To the uninitiated, the language employed by legislators may seem permissive and 

claimant friendly. In fact, the act supposedly strikes a balance between managerial 

freedom and investor protection. While there is no denying that the statutory 

regime broadens the circumstances in which, in principle, the action may be 

 

* LLB from University College London. BCL candidate at the University of 

Oxford. 
1 Law Commission. Shareholder Remedies. Consultation Paper No142. 1996. 

Part14 
2 Foss v Harbottle [1843] 2 Hare 461 
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brought, its narrative overshadows the clear practical barriers derived from the 

common law claim that remain firmly lodged in doctrinal architecture and judicial 

sentiment.3 Although the title of this paper may wrongly infer the issues of the 

common law were not addressed at codification, it is paradoxically true that they 

were not remedied. This leads to a frustrating position in which the flaws of the 

system were known and raised by legislators,4 yet left to fester in the new statutory 

regime. Such an idea is perhaps reflective of the misguided government policy 

that the action must be “exceptional” and “subject to tight judicial control at all 

stages”.5   

The crux of this paper rests on the notion of meaningful protection. While 

shareholders who wish to litigate directorial breach (and enforce company rights 

under part 10 of the Act) are certainly free to do so in principle, this essay will 

establish that practical concerns render this right meaningless and a remedy for 

the desperate in practice. Such an argument creates a robust narrative that the 

statutory derivative claim fails its primordial tasks, to remedy the flaws of the 

common law and impede a wrong without redress.6 This argument will use the old 

common law position as a sextant, to navigate the abundance of issues that remain 

(or are even exacerbated) by codification. It will also provide a descriptive 

overview of the importance of the derivative claim and a genesis of its principles 

to provide structure to the debate. 

IMPORTANCE OF DIRECTORIAL 

ACCOUNTABILITY AND THE DERIVATIVE 

CLAIM 

Before evaluating the derivative claim, it is prudent to frame this debate within 

our corporate system. Put simply, it is important to understand why meaningful 

shareholder protection from directorial breach in part 10 of the Act is imperative. 

The underlying principles can be observed in Bray v Ford where it was maintained 

 
3 Sarah Watkins. “The Common Law Derivative Action: An Outmoded Relic.” 

[1999] p40. 
4 Law Commission (n 1) 
5 Law Commission (n 1) 
6 Prudential Assurance Co Ltd v Newman Industries Ltd (No 2) [1982] Ch 204 
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that “human nature [poses] a danger […] of the director being swayed by interest 

rather than duty”.7 Such a quote is reflective of the conceptual shift from 

accountable models of partnership towards the circulation of limited liability and 

professional boards. While entrepreneurial freedom is vital in the pursuit of wealth 

maximisation, accountability must nevertheless be maintained due to the human 

propensity for self-interest. Not only does this provide legitimacy for the board’s 

actions, but it also prevents any attempt by directors to use the company as a 

vehicle of their own personal profit. This can be observed in the deeply 

prophylactic approach adopted by the courts in Bristol8 to combat human 

capriciousness.9 These ideas are mirrored by Kenneth Arrow, who describes the 

need to find a balance between fiduciary expertise being expressed without 

deadlock and meaningful responsibility and oversight being maintained.10  

On a more abstract plane, directorial accountability (and by extension the 

derivative claim) must also strike a fine balance between the attractiveness of the 

UK plc to global talent and the fluidity of the market economy. While excessively 

harsh directorial liability will lead to an exodus of managerial talent (and/or 

unpayable premiums), directorial immunity could lead to systematic minority risk-

aversion. In theory, the derivative claim thus strikes a fragile but imperative 

balance between managerial freedom and investor protection. 

WHAT IS THE DERIVATIVE CLAIM? 

In order to truly grasp the derivative claim, it is necessary to understand the 

conceptual tensions brought out by a strict application of Salomon11 and Foss.12 

These notions will help explain the central mischief whilst setting out the 

conceptual icebergs the derivative claim must navigate. The ‘rule’ in Foss can 

better be characterised as two rules, namely that courts will “not interfere with the 

 
7 Bray v Ford [1896] AC 44 [1012] (Herschell LJ) 
8 Bristol & West Building Society v Mothew [1998] EWCA Civ 533 
9  In Bristol, the courts found that the principal is entitled to the single-minded 

loyalty of their beneficiary. Put simply, a director owes an undivided loyalty to 

the company and its shareholders. 
10 Kenneth Arrow. “The Limits of Organization”. [1974] p20 
11 Salomon v Salomon & Co Ltd [1897] AC 22 
12 Foss v Harbottle [1843] 2 Hare 461(n 2) 
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internal management of companies” and when a “wrong is done to the company 

[…] the action should prima facie be brought by the company itself” (as expressed 

in Burland).13 The first of these rules is evidently straightforward and promulgates 

majority governance theory according to Kraakman.14 If the majority confirm a 

transaction, then there is no wrong to be remedied, absent male fides.15 According 

to Watkins, this is simply justified on the grounds of it being “desirable, practical, 

and democratic” and a linchpin of corporate certainty.16 Corporations are often 

composed of endless amounts of shareholders, each carrying diverse opinions and 

ideologies. Therefore, to cater towards each shareholder’s minute grievance would 

simply not be possible within our corporate structure. This is aptly summarised by 

the comments of Lord Eldon LC when he claimed, “the court is not required to 

take the management of every playhouse and brewhouse in the Kingdom”.17 

The second of these two rules, known as the proper plaintiff rule, reflects the dicta 

of Percival v Wright18 (now s.170 of the Companies Act)19 and embodies the 

fundamental doctrine of separate legal personality enshrined by Salomon.20 Put 

simply, the cause of action accrues to the company. Yet, this evidently poses a 

fundamental issue as directors retain the discretion to ligate on behalf of the 

company under the common law21 and model articles of association.22 While 

obvious, it is hard to envisage a picture in which a director will choose to litigate 

against themselves for breach of duty. Thus, these two rules combined have the 

potential to create ‘a wrong without redress’23 and act akin to a shield for 

controllers rather than the much-needed sword for a minority shareholder who has 

 
13 Burland v Earle [1902] AC 83, at [94] 
14 Reinier Kraakman. “The Anatomy of Corporate Law” [2017] p32 
15 In the absence of bad faith. 
16 Sarah Watkins (n 3) 
17 Carlen v Drury [1812] 1 VES 154 [154] (Eldon LC) 
18 Percival v Wright [1902] 2 Ch 421 
19 The Companies Act 2006 
20 Kenneth Arrow (n 10) 
21 Smith v Shaw [1935] 2 KB 113 
22 The Companies (Model Articles) Regulations 2008 
23 Prudential Assurance Co Ltd v Newman Industries Ltd (No 2) [1982] (n 6) 
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no ability to attain a super-majority or alter articles of association (as required by 

Smith).24  

To the uninitiated, the idea of separate personality may seem arcane and 

imprudent. However, the doctrinal importance is boundless. Separate personality 

is the cornerstone of the modern economy and is worshipped as a vital feature of 

company law. This essential narrative is supported by Margaret Blair’s analysis. 

In her piece, she notes that separate personality allows a perpetual succession of 

ownership, a common corporate persona, asset partitioning, and the creation of a 

vertical hierarchical structure.25 These functions help form the foundations of a 

stable corporate entity that Coase aptly describes as “an island of conscious 

power” within a sea of chaos.26 Such notions of certainty and control are especially 

prudent in our contemporary setting where commercial vehicles are vested with 

large amounts of social and economic supremacy over our everyday lives. Hence, 

this rule of separate corporate personality cannot be evaded or removed. Rather, 

we must find limited exceptions that remedy the potential wrong by directors 

without compromising the wider Salomon doctrine. This, in theory, is the 

derivative claim.   

Originally created as one of the exceptions in Edwards (according to Wedderburn, 

the only real exception)27, the derivative claim was defined as conduct which 

amounted to “a ‘fraud on the minority’ [whilst] the wrongdoers are in control”.28 

Put simply, the exception allowed shareholders to act as agents and enforce the 

company’s claim where the directors refused to litigate against themselves. This 

attempts to soften a harsh application of Foss and render directorial duties 

worthwhile (albeit pre-Companies Act). However, this is strictly a procedural 

mechanism.29 It does not create substantive liabilities, rather it is only a means of 

 
24 The Companies Act 2006 (n 19) 
25 Margaret Blair. “Corporate Personhood and the Corporate Persona.” [2013] 

p785. 
26 Ronald Coase. “The Nature of the Firm” [1937] p386. 
27 Kenneth Wedderburn. “Shareholders' Rights and the Rule in Foss v. 

Harbottle.” [1957] p106 
28 Edwards v Halliwell [1950] 2 All ER 1064 [1066] (Asquith LJ) 
29 Konamaneni v. Rolls Royce [2002] 1 WLR 1269 
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litigation under the guise of necessity. In theory, it allows shareholders to enforce 

duties owed to the company. 

FLAWS IN THE COMMON LAW POSITION 

While such an exception may seem well defined and limited in scope, the common 

law derivative claim has struggled to provide the meaningful, yet intricate 

protection required. This has presented a significant yield of challenges and 

resulted in a cesspool of conflicting and unprincipled case law. Sealy labels these 

issues as a “140 years accumulation of procedural codswallop”.30 Such a notion 

has resulted in the formation of inherent flaws in the system which have been 

transplanted into the statutory regime and remain active to this day. This section 

will distil some of these challenges that rendered the common law unprincipled 

and unworkable in practice. 

The Definition of ‘Control’ 

One of the defining flaws of the common law derivative claim can be seen in its 

very foundation. Namely, its lack of clarity on the definition of ‘control’. This is 

one of the central conditions of the exception in Edwards and hence its lack of 

precision is of substantial concern. The orthodox view can be found in Pavlides,31  

where majority interest was found to be the prevailing benchmark. Yet, when one 

tests this assumption, they will inevitably realise that control can be exercised 

without a de facto majority at the shareholder level. While it can be accepted that 

this definition may function more acceptably within the constraints of antiquated 

partnership models, its complete inability to permeate our contemporary public 

incorporation regime is alarming. This is in part due to the fact that finding 

majority shareholder interest in contemporary companies is often futile32 and 

voting consistency in such companies is often fallible and subject to internal 

politics. Likewise, control can also be derived from more precarious, de jure 

sources that prove difficult to quantify. For example, a shareholder can be 

pressured or induced into providing his votes when no majority interest is present. 

 
30 Len Sealy. “Foss v. Harbottle—A Marathon Where Nobody Wins” [1981] p40 
31 Pavlides v Jensen [1956] Ch 565 
32 Arad Reisberg. “Shadows of the Past and Back to the Future” [2009] p219. 
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Likewise, an embargo on information may lead to a proliferation of apathetic 

shareholders unwilling to promote a resolution. These are both examples of the 

more nebulous idea of indirect control that came to the forefront in Prudential33. 

While Vinelott J, at first instance, made a welcomed inclusion of de jure control, 

this was not reinforced at appeal, apart from obiter dicta comments (futile to call 

a general meeting)34. As such, no binding principle of law was established, and 

subsequent judicial inaction makes it hard to determine the extent to which 

Vinelott’s judgment on control can be relied upon.  

While it is accepted that judgments in Smith35 and Barrett36 have attempted to 

grapple with these issues of commercial reality not paralleling legal doctrine, they 

leave in their wake an uncomfortable patchwork of cases that usurp doctrinal 

clarity. Due to the term’s importance, occasional effort to achieve a more holistic 

view is evidently not sufficient. In fact, we are still left with a very narrow 

shareholder majority approach in most cases. Hence, not only is there not a 

consistent regime, but our closest semblance of consistency is overtly narrow and 

outside the scope of the very purpose of derivative claims, which is to evade a 

wrong without redress. Consequently, this could lead to shareholders being left 

with meaningless protection as procedural obstacles prove insurmountable in 

many cases, damaging their ability to enforce directorial duties. 

The Definition of ‘Fraud’ 

Judges have also provoked considerable amounts of controversy and perplexity 

surrounding the definition of fraud, the second fundamental requirement of the 

derivative claim. These ideas seem to be drawing an alarming picture of confusion 

surrounding the most vital questions at the heart of the action. Such a sentiment is 

well brought out by Boyle when he claims the courts have “failed to provide clear 

guidance” in most of “the substantive aspects” of the exception.37 

 
33 Prudential Assurance Co Ltd v Newman Industries Ltd (No 2) [1982] (n 6) 
34 Sarah Watkins (n 3) 
35 Smith v Croft (No 2) [1988] Ch 114 
36 Barrett v Duckett [1955] 1 BLC 243 
37 Anthony Boyle. The Private Enforcement of Directors Duties [1985] p30 
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The principal concern with fraud stems down to its handling of negligence. In 

Pavlides, it was determined that ‘mere’ negligence would not constitute fraud 

under the ambit of the exception.38 However, in Daniels this was further nuanced 

through the idea that negligence, when paired with directorial benefit, would 

constitute fraud39. This is evidently an unprincipled distinction. The very purpose 

of the derivative claim is to evade a ‘wrongdoing without redress’; yet it is hard 

to see how this distinction has any bearing on the wrongdoer receiving personal 

gain. Rather, the harm to the company itself should clearly be the fulcrum of any 

distinction. This is used by the Law Commission as an example of an 

“unprincipled development”40 of law and yet again shows the fatal flaws present 

within the derivative action. While many commentators such as Watkins have 

advocated for a looser interests of justice threshold, akin to the principles of 

piercing the corporate veil, it should be noted that this were expressly denied in 

Estmanco41 and Prudential.42 

The Prima Facie Case 

Unfortunately, there are also flaws within the procedural aspects of the claim. The 

prima facie case, a requirement of Prudential, is the quintessential example of the 

failures and practical concerns surrounding the action. According to the judgment, 

“the plaintiff ought to establish a prima facie case that the company is entitled to 

relief […] and the action falls within the proper boundaries [of Foss]”.43 Upon first 

glance, such a requirement may seem understandable or even prudent. Not only 

does it protect a company’s reputation from litigation, it has the ability to identify 

and remove inappropriate or outright vexatious litigation that would waste both 

judicial and corporate resources. This requirement has even been further amplified 

by Abouraya, where it was interpreted to require “[more] than a seriously arguable 

case”.44  

 
38 Edwards v Halliwell [1950] (n 28) at [576] 
39 Daniels v Daniels [1978] Ch 406, [413-14] 
40 Law Commission (n 1) 
41 Estmanco Ltd v Greater London Council [1982] 1 All ER 437 
42 Prudential Assurance Co Ltd v Newman Industries Ltd (No 2) [1982] (n 6) 
43 Ibid. [101] 
44 Abouraya v Sigmund [2014] EWHC 277 
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While this prerequisite may have honourable justifications, it gives rise to a 

multitude of practical concerns, rendering it unworkable in practice. This is best 

illustrated in Prudential where the first instance trial took 72 days of litigation for 

£45,000 worth of damages. According to the courts, this “paled in comparison to 

the small fortune spent in legal fees”.45 It is therefore clear that the prima facie 

case only exasperates the foremost flaw of the action: costs. As shareholders are 

litigating on behalf of the company, they are not entitled to any of the damages 

awarded through judgment. Wallersteiner describes the position as “nothing to 

gain but much to lose”.46 This seems especially perplexing when framed alongside 

directorial duties, an area of the law that is very conscious of human inclination 

towards self-interest. Put simply, why would an individual tie their resources, 

money, and reputation to a remedy that does not benefit them directly? (Claims of 

indirect profit will be discussed later). Hence, this can be seen as a judicial 

architecture that incentivises the selling of shares rather than the pursuit of 

fairness. This renders the action meaningless and perhaps accounts for its lack of 

use in the courts. While the Law Commission suggested a “cost indemnity as a 

significant incentive”47 to overcome the issue, this paper would argue that this is 

still unsatisfactory. While costs are a major concern for the derivative claim, they 

must be seen in collation with the practical human apprehensions of stress, time 

constraints and reputation that have the potential to act as impediments to 

litigation. It is therefore prudent to not get lost in the abstract nature of company 

law and view the derivative claim on the human level, where the burden on one’s 

personal life renders it undesirable in practice. 

Information asymmetry in Prudential’s prima facie case requirement also poses 

considerable concerns that we must be cognisant of.  Before disclosure takes place, 

a shareholder must try to assert the rights of the company from the outside. As 

litigation is an adversarial affair, directors are not enticed to provide information 

that may hurt their case, coupled with the fact that English law does not recognise 

wide shareholder rights to internal documents.48 Without any sufficient disclosure 

orders from the courts, shareholders are thus left in a position where they cannot 

 
45 Prudential Assurance Co Ltd v Newman Industries Ltd (No 2) [1982](n 6) 

[314] 
46 Wallersteiner v Moir [1975] QB 373 [862] 
47 Law Commission (n 1) at [564] 
48Arrow Trading v Edwardian Group Ltd [2004] EWHC 1319 
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plead a solid case or evaluate their risk of failure outside of a full-blown lawsuit. 

The high bar set by Abouraya and the subsequent lack of risk evaluation thus poses 

a daunting and (at times) insurmountable mountain for shareholders to climb. Such 

a notion, in addition to the lack of reward for successful litigation, creates a 

cocktail of aversion towards the derivative claim in practice and renders it quasi-

meaningless in protecting company rights  

The Independent Organ 

A final issue highlighted by the Law Commission was the naissance of a ‘US style’ 

independent organ in Smith (Knox J).49 Put simply, this functional aspect 

attempted to aid in the determination of whether the litigation was in the 

company’s interest (and thus whether the plaintiff was being improperly 

prevented). This would be achieved by polling those within the company 

(directors included) who were not at the risk of conflict with the decision. Yet, 

akin to the motif that seemingly runs through many of these cases, this judicial 

creation seems sensible in theory but doomed in practice. The problem stems from 

the difficulty to define a true ambit of independence within corporate litigation. 

By definition, the reputation, capital, and time of the company can be expended in 

these actions. Similarly, the claim is accrued against colleagues, where innate 

human tendencies towards emotion run free. Hence, it is difficult or even 

impossible to truly define any ‘conflict-free’ individual within a company that this 

standard could be applied to. Any claim of independence is therefore artificial. 

The framework of this decision is clearly inspired by the US ‘special litigation 

committee’, a purposely built independent organ in US companies. Unfortunately, 

this structure is not present within our jurisdiction. Hence, the introduction of the 

independent organ was always doomed to be an unsuccessful transplant that 

further diminished a rational shareholder’s inclination to enforce a directorial 

duty. 

FAILURES OF THE STATUTORY CLAIM 

It has become abundantly clear that the common law derivative claim was plagued 

by a quagmire of unprincipled cases and practical inhibitions that rendered 

 
49 Smith v Croft (No 2) [1988] (n 35) 
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shareholder protection from part 10 of the Companies Act meaningless. It is 

therefore not surprising that the Law Commission claimed that “reform is highly 

desirable”50 and identified four key areas of restructuring.51 These are confirmed 

by paragraph 491 of the explanatory notes to be the impetus behind the 

codification process52. It claimed the statute “reflect[s] the need for a new 

derivative procedure with modern, flexible and accessible criteria”.53 

Unfortunately, such a target has been woefully missed. Rather, this paper will 

argue the codification process gave rise to an inaccessible act and provided the 

courts with the means to return to the unsatisfactory position of the common law, 

rendering part 10 duties practically unenforceable. 

The Return of the Prima Facie case 

The quintessential example of statutory disappointment can be observed in the 

retainment (or rather aggravation) of the prima facie case requirement mentioned 

previously. Included as a last-minute reform to weed out unmeritorious claims, 

s.261 of the Companies Act54 requires the claimant to pass a two-stage permission 

procedure before a full case can be heard. This is inherently troubling and perhaps 

a reflection of unwarranted floodgates concerns.55  Rather than satisfying a single 

prima facie test, a threshold which this paper illustrated was wrought with practical 

issues (and “ripe for reform”)56, claimants must now pass two prima facie tests. 

Rather than removing the onerous test, the legislation astonishingly added a 

further one. Such a requirement is evidently an ostensible failure to simplify the 

claim and does not parallel the Law Commission’s desire for an accessible law. 

The Act is further made worse by the poor construction of the two tests which 

places a large discretion on a court which have historically mishandled such 

 
50 Law Commission (n 1) 
51 Law Commission (n 1) 
52 Explanatory Notes to the Companies Act 2006, [491] 
53 Ibid. 
54 The Companies Act 2006 (n 19) 
55 The derivative claim is a merely a procedural mechanism to recover pre-

existing claims. It does not create any substantive liabilities.  
56 Law Commission (n 1) 
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claims.57 The first stage requires that the claimant show the company has a good 

cause of action and that the cause of action arose out of a director’s default.58 This 

is innately similar to the prima facie test. The second stage requires the court to 

use their discretion to create a view on the strength of the claim. This is facilitated 

by both compulsory (s.263(2))59 and discretionary (s.263(3))60 determinations. At 

first glance, it should be mentioned that this type of criteria-based architecture was 

specifically rejected by the Law Commission as it has the potential to “impose a 

deterrence effect” and provides an “impression of policy not favouring claims”.61 

However, its main shortcoming has been the conferral of substantial discretion 

which, in turn, has been used to rationalise judicial conservatism in three key 

areas.  

While judicial discretion is often paraded as an instrument of flexibility, this 

flexibility has failed to deal with the practical issues that continue to plague the 

derivative claim. This is especially pertinent in s.261(4)62 which extends 

permission to the judge to provide directions in the application process to the 

extent they see fit. This inclusion has the potential to cure the derivative claim of 

substantial practical issues. For example, this could be used to remedy information 

asymmetry by directing disclosure, or monetary concerns through cost awards. 

Unfortunately, the courts have failed to wield this power constructively. This is 

perhaps best illustrated in Franbar, where one of the claims concerned an 

ingrained information asymmetry in the company and yet the court still did not 

demand further disclosure.63 This seems nonsensical and against the very idea of 

a ‘modern and accessible’ derivative claim. While it is true that the Act did attempt 

to remedy some of the concerns of the common law, placing this responsibility on 

the courts (which have traditionally narrowed the claim) seems counterproductive. 

 
57 See Prudential and Pavlides for archetypal examples of unprincipled judicial 

approaches that unduly constricted the common law claim. 
58 Iesini v Westrip Holdings Ltd [2011] 1 BCLC 498 
59 The Companies Act 2006 (n 19) 
60 The Companies Act 2006 (n 19) 
61 Law Commission (n 1) 
62 The Companies Act 2006 (n 19) 
63 Franbar Holdings v Patel [2008] EWHC 1534 
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It should also be mentioned that these concerns are highlighted by the fact parties 

customarily combine the two tests on the grounds of cost efficiency.64 While this 

“entirely undermine[s] statutory intent”,65 it provides empirical proof that cost 

concerns have been amplified by the prima facie test and subsequent failure to use 

conferred discretion (for further evidence of this see the Civil Procedure Rules 

19.9).66 Although it is true that shareholders may receive a pro-rata increase in 

their share price upon successful litigation, Reisberg notes that such an incentive 

is disproportionate to the vast sums expended and does not account for free-rider 

rhetoric, “someone else will do it”.67 It is therefore abundantly clear that the 

discretional approach employed by legislation has created a lethal mix of 

deterrence that will naturally temper any rationale litigation. 

 Such ‘arming’ of judicial conservatism is also present in the choice yielded by the 

discretionary hypothetical director (s.263(3)(b)).68 Put simply, the court is 

expressly required to consider the importance a person acting in accordance with 

s.172 would attach to the claim. However, according to Keay and Loughrey, the 

courts have used these requirements to set the bar far higher than was initially 

envisaged.69 This is mainly due to the inclusion of s.172, the duty of a director to 

promote the success of the company in good faith.70 As it is for the director to 

determine (in good faith) what constitutes the success of the company, one can 

simply argue they paid reference to all matters in s172(a)-(f) and believed their 

decision to be in the interest of the company. Since the court routinely reject 

making decisions on business acumen, this “abrogates the court’s discretion in 

favour of the company’s management”.71 The burden of proof on claimants is thus 

 
64 ibid 
65 Seven Holdings Ltd [2011] EWHC 1893 (Ch) [345] 
66 Civil Procedure (Amendment) Rules 2007 
67 Arad Reisberg, “Funding Derivative Actions: Re-Examination of Costs and 

Fees as Incentives to Commence Litigation”.2004 
68 The Companies Act 2006 (n 19) 
69 Andrew Keay. “Assessing and Rethinking the Statutory Scheme for Derivative 

Actions.”[2016] 
70 The Companies Act 2006 (n 19) 
71 Arad Reisberg (n 32) at p234 
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difficult to overcome, as has been seen in Franbar72 and Sinclair.73 While Stainer74 

and Kiani75 prove this is not an insurmountable issue (and courts have started to 

take a welcomed balancing approach), the lack of content in legislation makes 

such a risk appraisal challenging. 

The Unfair Prejudice Petition 

Another grave error by legislators can be observed in s.263(3)(f)76 which allows 

the court to reject a claim if they believe an unfair prejudice petition could be 

perused by the shareholder. The unfair prejudice petition (UFPP) is an alternative 

action that can be brought by an aggravated shareholder against their company 

when they believe an action was unfairly prejudicial to their position. While the 

language employed by a UFPP may be similar in construction, the two actions are 

vastly incongruent.  

While it is prudent to mention that s.263(3)(f) is only a discretionary hurdle, 

“considerable weight”77 has been placed on the availability of an (s.994)78 unfair 

prejudice petition being available. In fact, in Sinclair, the availability of a UFPP 

was one of the determining factors when refusing permission. While Iesini79 

affirmed this was not one of the mandatory bars, it is clearly still a matter of great 

importance to the courts. This is unfortunate due to two prevailing reasons. Firstly, 

the derivative claim is merely a procedural mechanism to bring an action on behalf 

of a company. Hence, a personal remedy is not an alternative to such an action as 

it forecloses the opportunity to make the company whole again. In the case where 

this was the wish of a shareholder, the UFPP is clearly incapable of satisfying their 

position. Secondly, while both are minority protection mechanisms, their remedies 

are vastly different (a UFPP results in a purchase of shares rather than a 

redistribution to the company). Solidifying a narrative of favouritism for the UFPP 
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is worrisome as it could incentivise shareholders who have been wronged to 

simply leave the company. Such an act has the possibility to paper over 

institutional cracks within a corporation and creates a culture of compliance rather 

than accountability as shareholders who uphold directorial values will simply 

erode over time. Therefore, the inclusion of the UFPP as a discretionary hurdle 

was a significant error by legislators and yet again marks an unprincipled 

approach.  

The Continued Inclusion of Common Law Flaws 

One of the main flaws of the common law regime was its inability to define 

‘majority control’. This helps explain why the requirement was dropped by statute 

on the recommendation of the Law Commission. However, Cinematic Finance 

(per Roth J) claimed that this requirement was still necessary in all but 

“exceptional circumstances”.80 While this approach was softened by Roth J in 

Bamford81 (upon reflections from Wishart)82 the case was wrought with defensive 

language and reinstated the importance of majority control, even if it was “not 

elevated to a precondition”. This is evidently an unprincipled approach and goes 

directly against the concerns raised by the Law Commission and this paper in the 

previous section. While this is not the failure of statute, it demonstrates the flawed 

nature of the derivative claim and the fact that the issues of the common law 

continue to shadow jurisprudential thought.  

Nevertheless, it should be mentioned that the statute expressly includes negligence 

within the scope of the claim in s.260(3).83 As previously made clear, this is a 

welcomed inclusion; however, in practice, such celebration may be premature. By 

way of the two-stage test, acts or omissions that have been authorised or would 

likely be authorised by the company do not pass the threshold required for the 

action. As such, this can be seen as a backdoor entrance, in which mere negligence 

in practice will still remain outside the claim’s scope.84 Further, the second stage 
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also reintroduces the independent organ requirement of Smith85 in s.263(4).86 

According to Lord Goldsmith, this reflects the opinions of respected institutional 

investors that would not continue the claim.87 Yet, in a similar fashion to before, 

it is hard to see how these institutional investors would truly be independent of the 

action. Rather, by nature of their investment in the company, they are innately in 

conflict. These are both examples of the commons law’s shadow remaining 

omnipresent throughout the statutory claim, irrespective of reform.  

CONCLUSION 

While shareholder protection exists in respect to a breach of duty, this protection 

is meaningless in its current arrangement. Even though shareholders (especially 

those in the minority) are free to enforce part 10 rights, the statutory derivative 

claim has failed to align their interests with an accessible and modern regime88. 

This can be observed by the multitude of practical concerns that continue to plague 

the doctrine. Unfortunately, in the absence of substantial codified clarification, the 

discretion afforded to the courts has resulted in the re-emergence of previous 

issues from the common law and a clear hostile attitude in many decisions. In 

conclusion, not only has the codified derivative claim failed to answer the 

imperative questions of financial incentives and information asymmetry, it has 

fallen prey to inaccessible criteria and shareholder deterrence. This unsatisfactory 

ending has left us in a position where rational shareholders will sell their shares or 

pursue a UFPP before bringing a derivative claim. While some recent cases evoke 

hope that judicial hostility may be wavering, at this current moment, the derivative 

claim is nothing more than a remedy of last resort for the desperate. This is a clear 

and fatal flaw for the application of part 10.  

Over 15 years on, this paper believes that three specific changes need to occur 

before a comprehensive regime can emerge. Firstly, majority control and the 

adherence to mere negligence must not be transplanted from the previous common 

law position into the new regime. Their removal was both deliberate and 
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welcomed. Secondly, if the prima facie case is to remain, cost incentives and 

disclosure orders must be made by the courts to remedy shareholders who wish to 

protect the company without incurring personal costs. As shareholders do not 

receive personal remedies, they should not be expected to disburse personal funds. 

Thirdly, the discretion to reject a derivative claim due to the availability of a UFPP 

or the findings of an independent organ must be removed. These legislative 

positions reflect an acute misunderstanding of the derivative claim and are nothing 

more than an unprincipled application of the law. With these reforms in mind, it 

is this papers hope that future shareholders will have the ability and desire to 

litigate on behalf of their company against directorial breach. 


